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Within the past year a number of organiza- 
tions known as bond investment companies, 
engaged in the business of selling bonds pay- 
ment of which is determined more or less by 
chance, and whose operations have been re- 
garded by the federal authorities as in the 
nature of lotteries and who have, for that 
reason been refused the use of the mails, have 
attempted by injunction and mandamus to 
compel the postmasters in the localities 
where they are carrying on their business to 
give them the privileges of the registered let- 
ter and money order departments of the post 
office which had been withheld. In every 
instance, so far as we have observed, such ef- 
forts have been futile, and properly so, with- 
out reference to the question as to their char- 
acter and the nature of their business. The 
latest case of this kind is Enterprise Sav. 
Assoc. v. Zumstein, 67 Fed. Rep. 1000, 
wherein a Cincinnati bond company insti- 
tuted proceedings of that kind against the 
postmaster of that city. The decision is by 
the Circuit Court of Appeals for the Sixth 
Circuit upon appeal, affirming the action of 
the lower court which made a decree dismiss- 
ing the bill. The court held that it is within 
the power of congress to confer authority 
upon the head of the postal department to 
direct a postmaster to refuse the delivery of 
registered letters or the payment of money 
orders to a person or corporation which, upon 
evidence satisfactory to the head of the de- 
partment, is found to be engaged in conduct- 
ing a lottery and that the courts have no ju- 
risdiction to enjoin the execution of an order 
of the postmaster general, made pursuant to 
Rev. St. §§ 3929, 4041, and Act Cong. Sept. 
19, 1890, finding that a certain corporation 
and its officers are engaged in conducting a 
lottery, and forbidding postmasters to deliver 
registered letters or pay money orders to 
them, since the making of such order involves 
an exercise of discretion reposed in the post- 
Master general. In the view of the court 
this case is not within the authority of Com- 
merford v. Thompson, 1 Fed. Rep. 417, or 
Bank y. Merchant, 18 Fed. Rep. 841. In 
Vol. 41—No. 16. 





the case first cited the mail withheld by direc- 
tion of the postmaster general was not regis- 
tered mail at all. There was therefore no 
authority, under the statute, to direct the re- 
tention of such ordinary mail matter. In 
the case of Bank v. Merchant, cited above, 
the order of the postmaster general which 
found the fact of the unlawful use of the 
mails, had been revoked, and the subsequent 
orders contained in the opinion of Judge 
Pardee an insufficient finding of fact. 

It was argued in the present case 
that any discrimination by which the 
use of the mails is permitted to one citi- 
zen, and denied to another, is unlawful, and 
that the defendant cannot justify a refusal 
to furnish to all equal facilities by an order 
of the postmaster general. This is begging 
the question. The power of the postmaster 
general to inhibit the use of the mails to any 
citizen must rest upon the power conferred 
by congress in that regard. The duty of a 
postmaster to obey the valid order of the 
postmaster general is enjoined in the sections 
of the Revised Statutes heretofore cited, as 
well as by sections 396 and 3834, Rev. St. 
Congress has not undertaken to discriminate 
between citizens as to the provisions in ques- 
tion, but has undertaken to discriminate be- 
tween what matter shall be mailable and 
what unmailable. The power vested by the 
constitution in congress ‘‘to establish post- 
offices and post-roads’’ has been construed 
universally as authorizing congress to pre- 
scribe what should be mailable matter. Ez 
parte Jackson, 96 U. S. 732; In re Rapier, 
143 U. S. 134. It must follow that it was 
within the competency of congress to confer 
authority upon the head of the postal depart- 
ment to direct a postmaster to refuse the de- 
livery of registered letters addressed to a 
person or corporation engaged in conducting 
a lottery enterprise or to forbid the payment 
of a postal money order drawn in favor of 
one engaged in conducting such a business. 
In the cases of Commerford v. Thompson and 
Bank v. Merchant, heretofore cited, the 
power of congress to vest such an authority 
in the postmaster general was not questioned, 
but admitted, by both Judges Brown and 
Pardee. The whole question was elaborately 
considered in Dauphin v. Key, 4 MacArthur, 
203. The complainant in the present case 
did not allege that the postmaster general 
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has used his power either maliciously or 
fraudulently. Its contention simply amounts 
to this: That he erred in judgment, and that 
it is without remedy, unless the courts will 
take jurisdiction, reconsider the facts, and 
enjoin the defendant from obeying the order, 
and require him to extend to it the free and 
unlimited right to use the inhibited facilities 
in the conduct of its business. Have the 
courts of the United States jurisdiction to 
thus control the action of the executive de- 
partment of the government? The answer 
must depend, as the court says, upon the 
question as to whether the refusal to deliver 
registered mail matter and to pay postal 
money orders is, under the statutes organiz- 
ing the postal department, a purely minister- 
ial duty, or does the postmaster general, 
under the power conferred upon him by con- 
gress concerning the circumstances under 
which he may direct the withholding of reg- 
istered mail, or forbid the payment of a pos- 
tal order, exercise judgment or discretion? 
‘*We shall not,’’ says Judge Lurton in his 
exhaustive opinion# ‘undertake to analyze the 
elaborate and alluring plan under which, 
an uncertain per cent. of the holders of the 


complainant’s bonds may be redeemed at an 
early day in the progress of the business, 
and realize an enormous profit, at the ex- 
pense of others enticed to invest by the pros- 
pect of an early and accidental redemption, 
but who, in weariness, have dropped out, 


and forfeited their payments. The boundary 
between such schemes and some of the insur- 
ance and investment methods which have 
managed to escape legal condemnation may 
be very dim. Judgment as to which side of 
the line complainant’s device belongs would 
much depend upon what should be taken as 
the standard of a clearly legitimate enterprise. 
The honorable postmaster general, when 
called upon to pass judgment upon the busi- 
ness of this association, may have been some- 
what perplexed as to how to deal with a 
scheme so elaborately arranged as to present, 
upon one view of it, a legitimate investment 
business, but which, when looked upon from 
the other side, seemed to show many of the 
features characteristic of lottery or other 
like schemes. The settlement of the question 
undoubtedly involves the exercise of judg- 
ment and discretion, and this very fact oper- 
ates to take his duty out of the mere minis- 





terial class, and therefore beyond the control 
or review of the judicial department of goy. 
e~nment, by means of mandamus or injune- 
tion.’’ Citing Mississippi v. Johnson, 4 
Wall. 475 ; Decatur v. Paulding, 14 Pet. 515; 
Gaines v. Thompson, 7 Wall. 347. 








NOTES OF RECENT DECISIONS. 


Water Company—Breacu or Contract— 

LraBiLity For Loss By Fire.—In House y, 

#louston Water-works Co., 31 S. W. Rep. 
179, the Supreme Court of Texas, affirming 
the decision of the Court of Civil Appeals, 
22S. W. Rep. 277, has held (1), that a 
water company which has made a contract 
with a city to furnish water to extinguish 
fires, is not liable to the owners of private 
property destroyed by fire through its failure 
to furnish water according to the contract; 
(2) that the breach of the contract to furnish 
water does not render the company liable in 
tort for the destruction of private property 
by fire; and (3) that when a water company 
contracts with a city to furnish water to ex- 
tinguish fires, it does not undertake a public 
duty which will render it liable for the de- 
struction of private property on breach of the 
contract by failure to furnish water. 

The owner of property which has been de- 
stroyed by fire cannot maintain an action to 
recover damages from a water company, on 
the ground that the property was destroyed by 
the failure of the water company to furnish 
a supply of water as required by the terms of 
its contract with the town, since there is n0 
priority of contract between the parties to 
the action. Nickerson v. Bridgeport Hydrau- 
lic Co., 46 Conn. 24; Fowler v. Athens City 
Water-works Co., 83 Ga. 219, 9S. E. Rep. 
673; Fitch v. Seymour Water Co. (Ind.), 37 
N. E. Rep. 982; Davis v. Clinton Water- 
works Co., 54 Iowa, 59, 6 N. W. 
Rep. 126; Eaton v. Fairbury Water 
works Co., 37 Neb. 546, 56 N. W. Rep. 201; 
Wainright v. Queens Co. Water-works Co., 
28 N. Y. Supp. 987, 78 Hun (N. Y.), 146; 
Beck v. Kittanning Water Co. (Pa.), 11 Atl. 
Rep. 300; Foster v. Lookout Water Co.,? 
Lea (Tenn. ), 42; Britton v. Green Bay & Ft. 
Howard Water-works Co., 81 Wis. 48, 51%. 
W. Rep. 84. Nor does the fact that the or 
dinance granting the franchise requires the 
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company to supply the city and its inhabit- 
ants with sufficient water to put out fires, or 
to maintain the water at a certain pressure, 
create the necessary priority of contract. 
Fowler v. Athens City Water-works Co., 83 
Ga. 219,9 S. E. Rep. 673; Eaton v. Fair- 
bury Water-works Co., 37 Neb. 546, 56 N. 
W. Rep. 201; Britton v. Green Bay & Ft. 
Howard Water-works Co., 81 Wis. 48, 51 N. 
W. Rep. 84. Not even a statute, requiring 
the pipes to be kept charged at a certain 
pressure, will give the right of action. Atch- 
ison v. Newcastle & Gateshead Water-works 
Co., 2 Exch. Div. 441, reversing 6 L. R. 
Exch. 404. The owner cannot maintain an 
action, even though the city has raised by 
taxation a special fund, to which the plaintiff 
contributed, to pay for a sufficient supply of 
water for use in case of fire (Becker v. 
Keokuk Water-works, 79 Iowa, 419, 44 N. 
W. Rep. 694); or though the citizens pay a 
special tax to the company, under its con- 
tract with the city. Howsmon v. Trenton 
Water Co., 119 Mo. 304, 24 S. W. Rep. 784. 
A municipality has no power to contract by 
‘ordinance or otherwise with an individual or 
company, to indemnify a citizen and tax- 
payer for damages which he may sustain by 
reason of a failure to furnish water as pro- 
vided in the contract, so as to enable the 
citizen to maintain an action therefor in his 
own name; nor is such power conferred by a 
statute authorizing cities to contract for the 
building and operation of water-works by in- 
dividuals or companies. Vanhorn v. City of 
Des Moines, 63 Iowa, 447, 19 N. W. Rep. 
293; Becker v. Keokuk Water-works, 79 
Iowa, 419, 44 N. W. Rep. 694; Mott v. 
Cherrydale Water & Mfg. Co., 48 Kan. 12, 
28 Pac. Rep. 989; Phoenix Ins. Co. v. Tren- 
ton Water Co., 42 Mo. App. 118. Further, 
& municipality has no such interest in the 
property destroyed as to give it a right of 
action against the water company, and there- 
fore the owner of the property destroyed 
cannot maintain an action against the com- 
pany as assignee of the right of action of the 
municipality. Ferris v. Carson Water Co., 
16 Nev. 44. But, under the Civil Code of 
Kentucky, § 18, which requires that every 
action must be prosecuted in the name of the 
real party in interest, it has been held that 
when the contract of a water company with a 
city declares that it is made for the benefit of 





the inhabitants, and, inter alia, for the pro- 
tection of private property against destruc- 
tion by fire, the owner of property which is 
taxed for water rent, and is destroyed by fire 
through the failure of the company to sup- 
ply a sufficient quantity of water to extin- 
guish the same, may, in his own name, sue 
the company on its contract with the city. 
Paducah Lumber Co. v. Paducah Water Sup- 
ply Co., 89 Ky. 340, 12 S. W. Rep. 554; 
Duncan v. Owensboro Water Co. (Ky.), 12 
S. W. Rep. 557. The omission to furnish 
water to extinguish fire does not authorize 
the owner of property destroyed thereby to 
maintain an action of tort, since a mere 
breach, by omission only, of a contract en- 
tered into with the public, is not a tort, 
either direct or indirect, to the private prop- 
erty of an individual. Fowler v. Athens 
City Water-works Co., 83 Ga. 219, 9S. E. 
Rep. 673. 





Quo Warranto — Pusiic Orrice—RIGuHtT 
To Jury TriaL.—One of the points decided 
by the Supreme Judicial Court of Massachu- 
setts in Attorney-General v. Sullivan, 40 N. 
E. Rep. 843, is that an information in the na- 
ture of a quo warranto filed by the attorney- 
general in the Supreme Judicial Court to test 
one’s right to a public office is not a contro- 
versy concerning property or a suit between 
two or more persons, within the meaning of 
the declaration of rights (securing the right 
of trial by jury in all ‘‘controversies concern- 
ing property,’’ and in all suits ‘‘between two 
or more persons.’’ Upon this question the 
court says: 


The question of the constitutional right of the de- 
fendant to a trial by jury has been argued in the 
present case. There is, however, no statute prescrib- 
ing the procedure, and no statute intimating whether 
in such a case as this the defendant has or has nota 
right to atrial by jury; and therefore no question of 
the constitutionality ofa statute is involved in the 
case. In Pub. St. ch. 186, § 22, the attorney general is 
authorized to intervene in certain cases, and to de- 
mand “a judgment of fine and forfeiture,” which 
seems to indicate that informations under this chap- 
ter are still regarded as of a criminal nature; and this 
is also intimated in the opinion in Goddard v. Smithett, 
ubt supra. But in Com. v. Fowler, 11 Mass. 339, 
which was an information at common law, the judg- 
ment is a judgment of ouster withouta fine. See 
Campbell v. Talbot, 1382 Mass. 174. In many ofthe 
States of this country the information in the nature of 
quo warranto is now regarded asa purely civil pro- 
ceeding. Ames Vv. State, 111 U. 8. 460, 4 Sup. Ct. Rep. 
437. It has been made soin England by St. 47 & 48 
Vict. 1861, § 15. Ifthe present information must be 
considered as a criminal proceeding, undoubtedly 
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the defendant is entitled to atrial by jury. But, if it 
is acivil proceeding, the suits of the defendant are 
not so clear. Mr. Hite (6 Abr. ch. 186, art. 13), in 
speaking of guo warranto information, says: ‘The 
law on this subject has been but very imperfectly set- 
tled by American decisions. Noone has collected in 
the Federal Courts, and but few have been made in 
the State Courts. The scarcity of such is less to be 
regretted, for it is believed that there are few or no 
American statutes on the subject of informations in 
the nature of the old writ of guo warranto (though 
there are sundry American statutes concerning in- 
formations on the penal statutes for the recovery of 
statute penalties), and therefore common-law privil- 
eges govern mainly.”’ The earliest Massachusetts case 
cited by himis Com. y. Athearn, 3 Mass. 285. In 
speaking of the cases in New York, and of statutes of 
4&5 W.&M. ch. 12, and 9 Anne, ch. 20, he says that 
if these statutes “have not been adopted in Massachu- 
setts, and no evidence is found to show they have been, 
then quo warranto informations are wholly at com- 
mon law.” See People v. Richardson, 4 Cow. 97, and 
note. 

This court, by statute, has ceased to have original 
jurisdiction over crimes; and, if the preseut informa- 
tion is to be entertained, we think it should be under 
the statute authorizing this court to issue writs of gvo 
warranto, and should be regarded as a substitute for 
a writ of quo warranto, and therefore as exclusively a 
civil proceeding. We need not consider what is the 
nature of infcrmations brought under Pub. St. ch. 
186, § 17, et seq. The English practice in informations 
of this character, so far as they were brought under 
statutes passed after the colonization of Massachu- 
setts, do not seem tous very material, as these stat- 
utes did not extend to the colonies, and were not, so 
far as we know, ever adopted in Massachusetts. The 
practice in England, however, at common law, as well 
as under the statutes, both in writs of quo warranto 
and in informations in the nature of quo warranto, 
always, we think, has been to try issues of fact in the 
country by a jury, since juries were established; and 
this is true of many of the States of this country. 
Bracton’s Note Book, 241, 862, 1228, 1666; Keilw. p. 
151, pars. 47-49; Id. p. 152, par. 54; 1 Co. Inst. 155d, 
156a, note; Abbot of Strata Mercella, 9 Coke, 24a; At- 
torney General v. Town of Farnham, Hardr. 504; 3 
Nels. Abr. 42; Rex v. Bennett, 1 Strange, 101; 14 
Petersd. Abr. 97 et seq.; St. 18 Edw. I.; 2Co. Inst. 
494-496; Rex v. Higgins, T. Raym. 484; Darell vy. 
Bridge, 1 W. BI. 47; Rex v. Cambridge, 2 Burrows, 
2010; Rex vy. Francis, 2 Term R. 484; Rex v. Mein, 3 
Term R. 596; People v. Richardson, 4 Cow. 97, 100, 
note; U.S. v. Addison, 6 Wall. 291; People v. Albany 
& S. R. Co., 57 N. Y. 161; Buckman v. State (Fla.), 24 
L. R. A. 806, note, 15 South. Rep. 697; Van Dorn vy. 
State (Fla.), 15 South. Kep. 701; People v. Sackett, 14 
Mich. 243; People v. Doesburg, 16 Mich. 133; Har- 
baugh v. Cicotte, 33 Mich. 241; Donnelly v. People, 
11 Ill. 552; Wight v. People, 15 Ill. 417; Hay v. People, 
59 Ill. 94; People v. Golden Rule, 114 III. 84, 28 N. E. 
Rep. 383; People v. Rensselaer & S. R. Co., 15 Wend. 
118, 30 Am. Dee. 33, and note. 

The declaration of rights in our constitution (article 
15) secures the right of a trial by jury in all contro- 
versies concerning property, and in all suits between 
two or more persons, except in cases in which there- 
tofore it had been otherwise used and practiced. 
Without considering whether a suit or information to 
declare forfeited the charter of a private corporation 
would not be held to be acontroversy concerning 
property, within the meaning of this article, we are 
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of opinion that a public office, such as that of presi. 
dent of the common council of the city of Lowell, can. 
not be considered as property, within the meaning of 
this article. Attorney General v. Jochmin, 99 Mich, 
358, 58 N. W. Rep. 611. Neither do we think that the 
present information is a suit between two or more 
persons, within the meaning of this article, because 
the attorney-general represents the commonwealth, 
This defendant, therefore, has no constitutional right 
to a trial by jury. There is no statute conferring 
upon him any such right, unless it be the statute 
which empowers this court to issue writs of quo war- 
ranto. There was no established practice in Magga- 
chusetts, so far as we know, in cases of this kind, at 
the time of the adoption of our constitution, and writs 
of quo warranto had then become obsolete in England, 
We have no doubt that the legislature could provide 
for the determination of the validity of an election 
contest such as this by other methods than by a jury 
trial; and in leaving such a contest to this court to be 
determined ona writ of quo warranto, or onan in- 
formation which we regard as a substitute for sucha 
writ, without more, we are of opinion that the legis- 
lature did not mean necessarily to confer upon a de- 
fendant the right to a trial by jury in cases where the 
constitution did not require it. This view is sup- 
ported by the following decisions, which turn more or 
less upon the provisions of the constitution or of the 
statutes of the State: State v. Minnesota Thresher 
Manuf’g Co., 40 Minn. 213, 41 N. W. Rep. 1020; State 
vy. Johnson, 26 Ark. 281; Wheat v. Smith, 50 Ark. 266, 
7S. W. Rep. 161; State v. Lewis, 51 Conn. 113; Ewing 
v. Filley, 43 Pa. St. 384; Hilliard v. Brown (Ala.), 18 
South. Rep. 125. Whether it may not be in the dix 
cretion of the court to grant such trial in such an in- 
formation as the present we need not consider. In 
Com. v. Dearborn, 15 Mass. 125, the original records 
show that there was a verdict of ajury, but it was 
ultimately held that the information would not lie; 
and in Com. v. Tenth Mass. Turnpike Corp., 11 Cush. 
171, issues were submitted to a jury, but this wasaa 
information to forfeit the charter of a private corpo 
ration. So far as we know, there has been no usage 
in this commonwealth to try the title to a public office 
by a jury; and the legislature has, by various statutes, 
taken from this court in great measure its original 
jurisdiction over actions which require a jury trial. 
Certainly, the modern practice has been to try such 
an information as this without a jury, although it does 
not appear that a jury was demanded. Com. ¥. 
Allen, 128 Mass. 308; Com. v. Swasey, 133 Mass, 588; 
Com. vy. Harriman, 134 Mass. 314; Attorney General 
v. Crocker, 138 Mass. 214. 





NEGLIGENCE—STREET RatLway— DEATH OF 
Cuitp — Imputep NeGuicence.—In Ban- 
berger v. Citizens’ St. R. Co., 31S. W. Rep. 
163, the Supreme Court of Tennessee very 
exhaustively reviewed the authorities upol 
the question as to whether an action for neg 
ligence by a street railway company resulting 
in injury to a child may be defeated by prod! 
of contributory negligence of the plaintiff 
who is the administrator and at the same time 
the father of the deceased child, the court 
deciding in the negative, as per the following 
opinion: 
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It is evident that no negligence can be charged to 
the deceased, on account of his tender years. Bish. 
Non-cont. Law, § 586; Railway Co. v. Wilcox (Ill. 
Sup.), 27 N. E. Rep. 899; Whirley v. Whiteman, 1 
Head, 610;4 Am. & Eng. Enc. Law, 43, note 2. But 
whether the negligence of the father or custodian can 
beimputed tothe child, so as to bar its rightto re- 
cover, is a question on which there is a conflict of de- 
cision. The cases are too numerous to mention, and 
we only refer to books where they may be found col- 
lated. Nisbet v. Town of Garner (Iowa), 1 Lawy. 
Rep. Ann. 143, and note, 39 N. W. Rep. 616; Railroad 
Co. vy. Robinson (Ill. Sup.), 4 Lawy. Rep. Ann. 126, 
and note, 18 N. E. Rep. 772; Wymore v. Mahaska Co. 
(Iowa), 6 Lawy. Rep. Ann. 545, and note, 43 N. W. 
Rep. 264; Jd. 16 Am. St. Rep. 451, and note, 43 N. W. 
Rep. 264; Railroad Co. v. Wilcox (Ill. Sup.), 8 Lawy. 
Rep. Ann. 494, 496, and note, 24 N. E. Rep. 419; Jd., 
91 Lawy. Rep. Ann. 76-84, and note, 27 N. E. Rep. 899; 
Bottoms v. Railroad Co. (N. C.), 26 Lawy. Rep. Ann. 
784-794, and note, 19 S. E. Rep. 780; Jd., 41 Am. St. 
Rep. 799-811, and notes,19 S. E. Rep. 730; Grant v. 
Fitchburg (Mass.), 39 Am. St. Rep. 450, and notes, 35 
N. E. Rep. 84; Wiswell v. Doyle (Mass.), 39 Am. St. 
Rep. 451, and note, 35 N. E. Rep. 107; 4 Am. & Eng. 
Enc. Law, 87, 88, and notes; Beach, Contrib. Neg. §§ 
41-44, 128; Shear. & R. Neg. §§ 70-83, and notes; Wood, 
Ry. Law, § 322; Bish. Non-cont. Law, § 582; Whart. 
Neg. §§ 312-314; Pol. Torts, § 299; Cooley, Torts, § 
681; 2 Thomp. Neg. § 1184. 

As will appear from an examivation of these au- 
thorities, the better doctrine is that the negligence of 
the parent or custodian is not imputable to the child, 
so as to bar its right of recovery; and our own court, 
in Whirley v. Whiteman, 1 Head, 610, adopts this 
view, and characterizes the leading case holding the 
contrary (Hartfield v. Roper, 21 Wend. 615), as no less 
opposed to the current authority than to every prin- 
ciple of reason and justice. Mr. Bishop, in his work 
on Non-contract Law (section 582), says: “This new 
doctrine of imputed negligence, whereby the minor 
loses his suit, not only when he is negligent himself, 
but when his father, grandmother, or mother’s maid, 
is negligent, is as flatly in conflict with the established 
system of the common law as anything possible to be 
suggested. The law never took away a child’s prop- 
erty because his father was poor or shiftless, or a 
scoundrel, or because anybody who could be made to 
respond to a suit fordamages was a negligent custo- 
dian of it. By the new doctrine, after a child has 
suffered damages which confessedly are as much his 
own as an estate conferred upon him by gift, and 
which he is entitled to obtain out of any of the several 
defendants who may have contributed to them, he 
cannot have them if his father, grandmother, or 
mother’s maid happeas to be the one liable for the 
contribution; the idea, in such cases, being that the 
child had its remedy against the father or other 
custodian. In this connection the case of Walters v. 
Railroad Co., 41 Iowa, 71, is suggestive, in which it is 
held that, when the parents have exercised reasonable 
and ordinary care, there is no good reason why the 
negligence of the person in actual charge of the child 
should be imputed to them, and through them to the 
child. In Kay v. Railroad Co., 3 Am. Rep. 628, the 
doctrine of Hartfield v. Roper is said to be “repulsive 
to our natural instincts, and repugnant to the condi- 
tion of that class of persons who have to maintain life 
by daily toil.” Mr. Beach says that the doctrine is an 
snomaly, and in striking contrast with the case of a 
donkey exposed in a highway, and negligently run 
down and injured, or with oysters in the bed ofa 





river, injured by the negligent operation of the vessel, 
in both of which cases actions have been maintained; 
and he adds, if the child were an ass or an oyster, he 
would secure a protection denied him as a human 
being. He is not the chattel of his father, but has a 
right of action for his own benefit, when the recovery 
is solely for his use. While this is the general rule, 
and we think the correct one, there isa broad dis- 
tinction taken between cases in which the suit is 
brought in the name of the child, and for the use of 
the child, and cases where the suit is brought by the 
father for damages suffered by him in his own right, 
and he is entitled to the recovery, and not the child. 
In the latter case it is uniformly held that the negli- 
gence of the father will bar his right to recover. 4 
Am. & Eng. Enc. Law, 88, and note; Grant v. Fitch- 
burg (Mass.), 39 Am. St. Rep. 450, and notes, 35 N. E. 
Rep. 84; Wymore v. Mahaska Co. (Iowa), 6 Lawy. 
Rep. Ann. 545, and notes, 43 N. W. Rep. 264; Jd., 16 
Am. St. Rep. 451, and notes; Westbrook v. Railroad 
Co. (Miss.), 14 Am. St. Rep. 590, and note, 6 South. 
Rep. 321; Westerberg v. Railroad Co. (Pa. Sup.), 24 
Am. St. Rep. 510, and notes, 21 Atl. Rep. 878; and 
many other cases too numerous to cite. 

The case at bar is, however, different from these. 
In this case the plaintiff is the father of the deceased 
child, but brings the suit, not in his right as father, 
but as administrator, of his deceased son. In case of 
recovery, he will, under the statute, be the sole bene- 
ficiary, as next of kin; and the right of action is so 
stated in the declaration, and necessarily so, for it 
has been held under our statute, that the recovery is 
personal to the next of kin, and when there is no next 
of kin there can be no recovery, and ifthe next of kin 
die after suit instituted the suit abates. The -suit 
being brought in the name of the father, as adminis- 
trator, and for the use of the father, as sole bene- 
ficiary, the question presented is, shall the action be 
defeated by contributory negligence on the part of 
the father, or his agent, the custodian of the child, or 
shall he be allowed to recover notwithstanding such 
negligence, as the child might do? This question was 
presented in the case of Wymore v. Mahaska Co., 78 
Iowa, 396, 48 N. W. Rep. 264, also reported in 6 Lawy. 
Rep. Ann. 545, and in 16 Am. St. Rep. 451, and was 
there discussed, and directly passed upon. In that 
case the court held that the suit was brought.in the 
right of the child, and not of the father, and that if 
the facts were such that the child could have recov- 
ered, had its injuries not been fatal, his administra- 
tor might recover the full damages sustained by the 
child’s estate, even though the parent was sole bene- 
ficiary of the recovery. The question was also passed 
upon in the case of Railroad Co. v. Groseclooe’s 
Adm’r (Va.),13S. E. Rep. 454, in which the court 
said: ‘“‘Whenasuitis by a parent, for loss of serv- 
ices caused by an injury toa child, the contributory 
negligence of the plaintiff is a good defense; but such 
negligence is not imputable to the child, and is con- 
sequently not to be considered when the snit is by the 
child, or its personal representative ;” citing Shear. & 
R. Neg. § 48a; Glassey v. Railway Co., 57 Pa. St. 172. 
It continues: ‘Hence, when the facts are such that 
the child could have recovered, had his injuries not 
been fatal, his administrator may recover, without 
regard to the negligence or presence of parents at the 
time the injuries were received, and although the 
estate is inherited by the parents. The par- 
ent’s negligence is no defense, because it is regarded, 
not as a proximate, but as a remote, cause of the in- 
jury. And the reason lies in the irresponsibility of 
the child, whe, itself being incapable of negligence, 
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cannot authorize it in another. * * * There is no 
principle, then, in our opinion, on which the fault of 
the parent can be imputed to the child. To dosois 
to deny to the child the protection of the law.”’ Virtu- 
ally, the question was presented in the case of Rail- 
way Co. v. Crawford, 24 Ohio St. 641. The action in 
that case was prosecuted, under the statute of Ohio, 
for the benefit of the next of kin of the intestates. 
The next of kin were children, three of whom were 
with their parents, in the wagon, at the timeof the 
collision. On the trial, defendant requested the court 
to charge the jury that if the persons for whose bene- 
fit the actions were brought were guiltyof a want 
of or inary care, which contributed to the in- 
jury, arecovery could not be had for their benefit. 
This request the court said was promptly refused, 
because, first, the statute gives the rightof action to 
the personal representative upon the same condition 
that would have entitled the party injured to an ac- 
tion, if death had not ensued. In the case of Wester- 
field v. Levis, 43 La. Ann. 64, 9 South. Rep. 52, the court 
held that the statutes of Louisiana allowed two ele- 
ments of damages: (1) The right of action for the 
damages suffered by the child, and which passes to 
the surviving parents by inheritance (2); the action 
for damages suffered by the parents on account of 
the loss of the child. The parents inherit the first 
element of damagesfrom the child, and it must be 
treated as though the child was alive, and suing for 
an injury to himself. That the contributory negli- 
gence of the parents would not be a bar to the first 
element or cause of action, and that the second ele- 
ment of damage, being personal tothe parents, and 
not inherited from the child, they must be free from 
negligence contributory to the deuth of the child. On 
the other hand, in the cases of City of Chicago v. 
Major, 68 Am. Dec. 553; City of Chicago v. Starr, 89 
Am. Dee. 422; City of Chicago v. Hesing, 25 Am. Rep. 
378,—it is held that in such cases the negligence of 
the parent will bara recovery by the administrator, 
when such parent is the sole beneficiary. In these 
cases the doctrine appears to be assumed as correct, 
rather than controverted and adjudicated, though 
necessarily involved. So, likewise, are the cases of 
Grant v. City of Fitzburg, 160 Mass. 16, 35 N. E. Rep. 
84; Wiswill v. Doyle, 160 Mass. 42, 35 N. E. Rep. 107. 
The reasoning and inclination of several of the recent 
text writers is in the same direction. Booth, St. Ry. 
§ 391; Jones, Neg. Mun. Corp. 422; Beach, Contrib. 
Neg. § 181. There are many other cases bearing more 
or less directly upon this question, but they need not 
be cited, and cannot be considered as controlling. 
Necessarily, the peculiar provisions of the statute 
must exercise an important, if not controlling influ- 
ence in the decisions of each State. Mr. Tiffany, in 
his work upon Death by Wrongful Act (sections 68- 
72), gives the statutes of several States, and discusses 
the rules announced by the court under them. His 
conclusions are that in the Iowa, Virginia, and Louis- 
iana cases, the reasoning of the judges who delivered 
the opinions above referred tois defective; that in 
two of the cases no negligence was to be imputed to 
the plaintiffs, and in some the benefit of recovery is 
not confined to the single person guilty of the contrib- 
utory negligence, as in Iowa and Louisiana under 
their statutes, both parents are entitled to recover, 
and a similar rule prevails in Ohio. In Virginia the 
recovery is for the benefit of all parties interested, to 
be distributed among the near relatives, and if there 
is no next of kin the administrator may still recover 
for the estate; and only where there is a widow, hus- 
band, parent, or child is the recovery free from cred- 





—. 


itors’ claims. By our statute Mill & V. Code, § 3130, 
it is provided that the right of action of the injured 
intestate shall not abate by his death, but shall pass 
to his widow, and, if no widow, to the children, or to 
the personal representative, for the benefit of the 
widow or next of kin, free from the claims of credit- 
ors; and by section 3133 it is further provided that, if 
the deceased had commenced an action before his 
death, it shall proceed without arevivor. By section 
8134 (Act 1883), the elements of damage are fixed on 
the basis of mental and physical suffering, loss of 
time, and necessary expenses, and also the damage 
resulting to the parties for whose use and benefit the 
right of action survives. Under this statute, in 
Loague v. Railroad, 91 Tenn. 461,19 S. W. Rep. 430, 
it was held that the mother, as administratrix of her 
son, was entitled to recover whatever the deceased 
might have recovered, and also any damages sustained 
by her, as mother, for the loss of her son’s services, 
In the unreported case of Andrews y. Railroad Co, 
(decided by this court at its December term, 1893, at 
Nashville), it was held that the elements of damage 
recoverable under section 3134 embraced, not only all 
that the administrator might be entitled to recover, 
but also all that might be recovered by the father in 
his own right; and, recovery having been had as ad- 
ministrator, it was a bar to any further action by the 
father, in his own right, for loss of his son’s services, 
It is said the right to recover by the administrator is 
the same right that the intestate had, if he had lived; 
but this is not (construing the statutes together) 
strictly accurate, for the right is not only as admin- 
istrator, but as father, and the damages are given in 
view of both aspects of the case, and embrace both 
rights. The right is not strictly a descendible or in- 
heritable right, but one arising out of the special 
statute, and as to its scope is governed by the statute. 

The underlying principle in the whole matter is 
that no one shall profit by his own negligence, and to 
allow the father, who has been guilty of negligence, to 
recover, notwithstanding that negligence, when he 
brings the suit as administrator, although he could 
not do so in his own right, would defeat this underly- 
ing principle by a mere change of form, when the 
.entire recovery, in either event, goes to him alone. 
Upon principle, we think that, no matter how the suit 
is brought,—whether as administrator or as father,—it 
can be defeated by the father’s contributory negli- 
gence, when he is sole beneficiary. 





Waters — Surrace Water — ACTION 
AGAINST Raitroap Company.—It is held by 
the Supreme Court of Appeals of Virginia in 
Norfolk & W. R. Co. v. Carter, 225. W. 
Rep. 517, that one cannot collect surface 
water into an artificial channel or volume and 
pour it upon the land of another, to his in- 
jury ; that a landowner cannot interfere with 
the flow of surface water in a natural channel 
or water-course, nor divert it from such to 
another’s injury, and that if a railroad com- 
pany deposits earth, stone, or gravel removed 
in the construction of its road upon a land- 
owner’s property without his consent, and 
allows the same to remain there, it is liable to 
him for such injury as he may sustain there- 
by. Upon the law of the case the court says: 
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The plaintiff based his right of action in this case 
upon two grounds. The first ground was that the de- 
fendant, into building the Clinch Valley Division of 
its road, which runs through the land of the plaintiff, 
failed to construct in the fills or embankments in its 
road the proper and necessary number of culverts to 
carry off from his land the surface water, which, 
prior to the building of the road, flowed by natural 
channels in Clinch river; and that the water is thereby 
obstructed, and accumulates in ponds on his land, to 
hisinjury. Upon the relative rights of adjacent land- 
owners with respect to surface water there is a con- 
trariety of judicial decision. Except where the civil- 
law doctrine of the servitude of the lower tenement 
prevails, the general rule is, however, that no action 
will lie for obstructing the flow of surface water. 
Where the common law is in force, as in this State, 
surface water is considered a common enemy, and the 
courts agree that each landowner may fight it off as 
best he may. He may obstruct or hinder its flow, and 
may even turn it back upon the land of his neighbor, 
whence itcame. This results from the dominion the 
law gives to him over his land. His right to it ex- 
tends beneath the surface to the center of the earth’ 
and above it to the skies. He is entitled to the free 
and unfettered control of it above, upon, and beneath 
the surface, and cannot be held liable for any injury 
which its reasonable use and enjoyment may cause to 
other lands in interrupting the flow of surface water. 
He may change the surface of his own land, or erect 
buildings or other structures upon it, and thus re- 
strain or divert the surface water which may ac- 
cumulate on adjacent lands from falling rains and 
melting snows, without being made liable therefor to 
their owners. Gould, Waters, § 273; Angell, Water 
Courses, §§ 108a, 108b; Gannett v. Hargadon, 10 Allen, 
106; Taylor v. Fickas, 31 Am. Rep. 114; Sweet v. Cutts, 
9 Am. Rep. 276; O’Connor v. Railroad Co. (Wis.) 9 
N. W. Rep. 287; and Washb. Easem. (3d Ed.) § 353 
(8a). And this right is possessed by a railroad com- 
pany in respect to its right of way as well as by any 
other owner of real estate. It enjoys the same privi- 
leges as any other owner of land: no greater, but no 
less. Gould, Waters, § 273; Jenkins v. Railroad Co., 
110 N. C. 488, 15 S. E. Rep. 193; Rowe v. Railroad Co. 
(Minn.), 48 N. W. Rep. 76; Sullens v. Railroad Co. 
(Iowa), 388 N. W. Rep. 545; O’Connor v. Railroad Co. 
(Wis.), 9 N. W. Rep. 287; Railroad Co. v. Stevens, 38 
Am. Rep. 139; and Railroad Co. v. Hammer, 31 Am. 
Rep. 216. This right in regard to surface water may 
not be exercised wantonly, unnecessarily, or care- 
lessly; but is modified by that golden maxim of the 
law, that one must so use his own property as not to 
injure the rights of another. It must be a reasonable 
use of the land for its improvement or better enjoy- 
ment, and the right must be exercised in good faith, 
with no purpose to abridge or interfere with the 
rights of others, and with such care with respect to 
the property that may be affected by the use or im- 
provement as not to inflict any injury beyond what is 
hecessary. Where the exercise of the rights is thus 
guarded, although injury may result to the land of 
another, he is without remedy. Lewis, Em. Dom. § 
585; Washb. Easem. (3d Ed.) p. 455; Sweet v. Cutts, 9 
Am. Rep. 276; Railroad Co. v. Wicker, 74 N. C. 220; 
Beard v. Murphy, 37 Vt. 99; Railroad Co. v. Chapman, 
43 Am. Rep. 280; Abbott vy. Railroad Co., 538 Am. Rep. 
581; Taylor v. Fickas, 31 Am. Rep. 114; Railroad Co. 
Vv. Hammer, 31 Am. Rep. 216; and 24 Am. & Eng. Enc. 
Law, 920. The right, thus modified, has also its ex- 
ceptions. One exception is that the owner of the land 
Cannot collect the water into an artificial canal or 





volume and pour it upon the land of another, to his 
injury. The right to fend off surface water does not 
extend that far. Davis v. City of Crawfordsville (Ind. 
Sup.), 21 N. E. Rep. 449; City of Evansville v. Decker, 
43 Am. Rep. 86; Railroad Co. v. Stevens, 38 Am. Rep- 
139; Patoka Tp. v. Hopkins (Ind. Sup.), 30 N. E. Rep. 
896; Rychlicki v. City of St. Louis (Mo. Sup.),11 8. W. 
Rep. 1001; Railroad Co. v. Marley (Neb.), 40 N. W. 
Rep. 948; Chalkley v. City of Richmond (Va.), 148. E. 
Rep. 339; 2 Dill. Mun. Corp. § 1051; and Gould, 
Waters, § 271. Another exception to the right, which 
pertinently applies to this case, is that the owner of 


. the land cannot interfere with the flow of surface 


water in a natural channel or water course. Where 
the water has been accustomed to gather and flow 
along a well-defined channel, which by frequent 
running it has worn or cut into the soil, he may not 
obstruct or divert it to the injury of another. Earl v. 
De Hart, 12 N. J. Eq. 280; Railroad Co. v. Chapman, 
43 Am. Rep. 280; Gibbs v. Williams, 37 Am. Rep. 241; 
Palmer v. Waddell, 22 Kan. 355; Rowe v. Railroad Co. 
(Minn.), 48 N. W. Rep. 76; and 24 Am. & Eng. Enc. 
Law, 900-902. 





Carriers oF Goops—REFUSAL TO SURREN- 
DER Goops To RigutruL Owner.—In Shel- 
lenberg v. Fremont, E. & M. V. R. Co., 63 
N. W. Rep. 859, it was held by the Supreme 
Court of Nebraska that the rightful owner of 
personal property in the possession of a com- 
mon carrier, or other bailee, may enforce his 
right thereto, although a stranger to the con- 
tract of bailment. The refusal of a common 
carrier to surrender goods in its possession to 
the rightful owner amounts to a conversion, 
for which the latter may recover, if entitled 
to possession at the time of his demand there- 
for. The following is from the opinion of 


the court: 

The single question presented is whether the de- 
fendant, as a common carrier of property, was bound 
at its peril to determine which of the rival claimants 
of the property was the rightful owner. It was form- 
erly held that, where a bailee of goods delivered them 
to the rightful owner, he would, notwithstanding that 
fact, be answerable to the bailor without title thereto. 
The reason for the rule was that a bailee, having rec- 
ognized the bailor as the owner, should not be per- 
mitted to dispute the latter’s title. But according to 
the modern rule, as recognized in this country and in 
England, it is a sufficient excuse for the non-delivery 
of personal property for the bailee to show that he 
has surrendered it to the rightful owner. Hutch. Carr, 
404; Transportation Co. v. Barber, 56 N. Y. 544; Har 
ker v. Dement, 9 Gill, 7; Hardman v. Willcock, 9 
Bing. 382; Cheesman v. Exall, 6 Exch. 341; Wells v. 
Express Co., 55 Wis. 23, 11 N. W. Rep. 587, and 12 N. 
W. Rep. 441; Express Co. v. Greenhalgh, 80 III. 68; 
Wolfe v. Railway Co., 97 Mo. 473, 11 S. W. Rep. 49. 
The Idaho, 93 U. 8. 575. The reasoning upon which 
the modern doctrine rests is that the obligation of the 
bailee is to restore the prop2rty or to account for it, 
and that he has in legal contemplation accounted for 
it when he has delivered it to one whose title and 
right of possession is paramount to that of his bailor. 
He may, in brief, if he choose, yield possession to a 
stranger claiming the property, by taking the risk of 
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establishing the title thus recognized. It is well es- 
tablished that a delivery of the goods to the consignee 
before the carrier is made aware of the rightsof a 
rival claimant thereto is a complete extinguishment 
of its liability, although such claimant may be in fact 
the rightful owner. Sheridan v. New Quay Co., 4 C. 
B. (N. S.), 618; Hutch. Car., 408, since as remarked by 
the author last cited, any other rule would be an ‘in- 
tolerable hardship upon the carrier.”’ 

On the question of the duty of a common carrier or 
other bailee at its peril to determine between the 
bailor and a third party claiming title, the authorities 
are less numerous than the importance of the subject 
would seem to suggest, although the pronounced 
weight thereof sustains the proposition that a refusal 
to surrender to the rightful owner amounts toa con- 
version, for which the latter may recover, if entitled 
to possession at the time of his demand. In Wells v. 
Express Co., 55 Wis. 23,11 N. W. Rep. 537, and 12 N. 
W. Rep. 441, a well considered case, Judge Orton, 
after asserting the liability of the carrier, says: ‘“This 
principle obtains in all cases of bailment, and the jus 
tertii may be enforced, even as against the contract of 
bailment, and when enforced will be made available 
to excuse and protect the bailee from the perform- 
ance of delivery according to its terms, and it is 
founded on reason, as well as sustained by a great 
preponderance of authority. There can be no dis- 
tinction between its application in case the bailor or 
consignor seeks to reclaim the property from the 
bailee o1 carrier, and in case the consignee seeks its 
delivery, for the rights of all the parties to the con- 
tract must yield tothe paramount right of the real 
owner ofthe property.” It is also said, in this opinion: 
“When the liability of the express company to respond 
to the claim of a third person as the exclusive owner 
of the property against the terms or directions of the 
consignment for delivery to another, or for delivery 
to himself and another, is established by law, as now 
seems clear, it follows that such third person should 
recover in an action against the company upon proof 
of ownership.” The proposition there asserted finds 
support in the following authorities: Transportation 
Co. v. Barber, supra; The Idaho, supra; Hutch, Carr., 
400, 407. We have been referred to a single case at 
variance with the above doctrine, viz., Kohn y. Rail- 
road Co. (S.C.), 16S. E. Rep. 376, in which, with one 
judge dissenting, the liability of the defendant was 
denied. The reasons upon which that case rests are 
shown by the following quotation: “‘It seems to us that 
common justice would require that such burden 
should be assumed by the claimant, who is most 
likely to have some means of meeting it, and not by 
the carrier, who cannot be supposed to know any- 
thing about the real ownership of the goods, and has 
a right to assume that the person from whom he re- 
ceived possession of the goods was such rightful 
owner, possession of personal property being evi- 
dence of title.”? There is no doubt that the assertion of 
conflicting claims has been the occasion of frequent 
embarrassment to bailees, particularly common 
carriers, who are bound to receive goods offered for 
transportation, although there has been suggested no 
sufficient reason for excepting them from the opera- 
tion of the rule by which the rightful owner is per- 
mitted to reclaim property wherever found. We are 
aware of exceptions to the rule, but they rest upon 
equitable considerations, none of which are presented 
by the record in this case, and need not therefore be 
noticed. But whatever may have been the embar- 
rassment and inconvenience of the bailee under the 
former practice, his remedy under our system, by an 





answer in the nature of a bill of interpleader, thus 
making the adverse claimant a party to the cop. 
troversy, and requiring such claimant to litigate the 
question of title between themselves, is ample and 
complete. 








LIABILITY OF CORPORATIONS FOR 
EXEMPLARY DAMAGES. 


I. When Corporations Liable for Exem- 
plary Damages.—Most of the American courts 
now agree that exemplary damages may be 
given against a corporation in any case where 
such damages might be awarded against an 
individual under like circumstances.' The 
courts have come generally to this conclusion, 
through the abandonment of the old idea 
that a corporation is not liable for the torts 
of its servants when they act out of malice.’ 
The fact that such damages, in proper cases, 
are now generally given against private cor- 
porations, shows how thoroughly the idea 


1 Lake Shore, ete., R. Co. v. Prentice, 147 U. S. 101; 
Rouse v. Metropolitan Street R. Co., 41 Mo. App. 
298; Malecek v. Tower Grove, etc., R. Co., 57 Mo. 17; 
Graham v. Pacific R. Co., 66 Mo. 536; Pittsburg, ete., 
R. Co. v. Slusser, 19 Ohio St. 157; Atlantic, etc., R. 
Co. v. Dunn, 19 Ohio St. 162, 2 Am. Rep. 382; Perkins 
v. Missouri, etc., R. Co., 55 Mo. 201; Gillette v. Mis- 
souri Valley R. Co., 55 Mo. 315, 17 Am. Rep. 653; Doss 
v. Missouri, etc., R. Co., 59 Mo. 27, 33,21 Am. Rep. 
371; Philadelphia, etc., R. Co. v. Quigley, 21 How. 
(U. 8.) 202; Milwaukee, etc., R. Co. v. Arms, 91 U.S. 
489; Memphis, ete., R. Co. v. Whitfield, 44 Miss. 466, 
7 Am. Rep. 699; Hopkins v. Atlantic, etc., R. Co., 3 
N. H. 9, 72 Am. Dec. 287; Transportation Co. v. 
Smith, 16 Lea (Tenn.), 498, 1S. W. Rep. 281; Goddard 
v. Grand Trunk R. Co., 57 Me. 202,2 Am. Rep. 39, 10 
Am. Law Reg. (N. 8.) 33; Hanson v. European, ete., 
R. Co., 62 Me. 84; Caldwell v. New Jersey Steam Nav. 
Co., 47 N. Y. 282; Cleghorn v. New York, etc., R. Co., 
56 N. Y. 44, 15 Am. Rep. 375; Townsend v. New York, 
etc., R. Co., 56 N. Y. 295, 15 Am. Rep. 419; Bowler v. 
Lane, 3 Met. (Ky.) 311; Singer Man. Co. v. Holdfoudt, 
86 Ill. 455, 29 Am. Rep. 43; Western Union Tel. Co. v. 
Eyser, 2 Colo. 141, reversed, 91 U.S. 495, note; Sam- 
uels v. Evening Mail Asso., 9 Hun (N. Y.), 288; Hop- 
kins v. Atlantic, etc., Railroad, 36 N. H. 9,72 Am. 
Dec. 287; Taylor v. Grand Trunk Railroad Co., 48 N. 
H. 304, 2 Am. Rep. 229; Belknap v. Boston, ete., R. 
Co., 49 N. H. 358; Baltimore, etc., R. Co. v. Blocher, 
27 Md. 277; Philadelphia, etc., R. Co. v. Larkin, 47 
Md. 155, 28 Am. Rep. 442; Gasway v. Atlanta, ete., R. 
Co.. 58 Ga. 216; New Orleans, etc., R. Co. v. Bailey, 
40 Miss. 395; Memphis, etc., R. Co. v. Whitfield, 44 Miss. 
466,7 Am. Rep. 699; Beals v. Railway Co., 1 Dillon 
(U. 8.), 568; Hays v. Houston, etc., R. Co., 46 Tex. 
272; Commercial Gazette Co. v. Grooms (Ohio Super. 
Ct.), 21 Week. L. Bul. 292; Jeffersonville R. Co. ¥- 
Rogers, 28 Ind. 1, 92 Am. Dec. 276; Louisville, etc., B- 
Co. v. Guinan, 11 Lea (Tenn.), 98,47 Am. Rep. 279 
(doctrine recognized); Haley v. Mobile, etc., R. Co.,7 
Baxt. (Tenn.) 240; Louisville, etc., R. Co. v. Garrett, 
9 Lea (Tenn.), 438. 

2 5 Thomp. Corp., § 6298, e¢ seq. 
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that a corporation cannot have any intent is 
exploded. Such damages are given where 
fraud, malice, gross negligence, or oppression 
intervenes, whether the act be done by an 
individual acting as principal, or by a serv- 
ant, agent, or officer of a principal or supe- 
rior; and the rule applies to corporations as 
well as to individuals. If the servant, agent, 
or officer is, at the time of the doing of the 
wrongful act, acting under such circumstance 
as to bind his principal or superior, his evil 
intent is imputed to such principal or supe- 
rior.’ j 

Il. Difference of Opinion as to Circum.- 
stances under Which Such Damages Awarded 
Against Corporations.—While the American 
courts are almost unanimous in holding that 
exemplary damages may be awarded against 
a private corporation, there is, as we shall 
discover, much diversity of opinion as to the 
circumstances under which such damages 
may be awarded. There are two theories 
upon which all the courts, which concede 
that exemplary damages may be awarded 
against individuals, seem to agree: 1. That 


exemplary damages may be awarded against 
a corporation under circumstances where 


such damages would be awarded against an 
individual, if the injurious act was previously 
authorized or subsequently ratified, by the 
board of directors or other governing body of 
the corporation—in which case the act is 
deemed to be the act of the corporation, in 
the same sense as when a natural person acts 
for himself without the intervention of an 
agent. 2. Where the injurious act is done 
bya subordinate agent or servant, but is 
done under such circumstances that the rule 
of damages in the particular jurisdiction 
would, under like circumstances, autborize 
exemplary damages against an individual for 
an act done by his agent or servant. An ex- 
amination of the cases which state these two 
principles will disclose that the two rules are 
coincident, or nearly so.® 3. A third doc- 
trine, and the one which presents a conflict of 
judicial opinion, is the doctrine, maintained, 
itis believed, by the majority of the State 
Courts, that the rule of respondeat superior 
Which makes a corporation liable for the ma- 
licious torts of its agents or servants, makes 

§ See, for illustration, Springer Transportation Co. 
¥. Smith, 16 Lea (Tenn.), 498. 


4 Post, VI. 
5 Post, IV. 





it liable in exemplary damages for such torts, 
whether the act were originally authorized or 
subsequently ratified by its governing body, 
or not. Stated in another way, this rule is, 
that the rule of respondeat superior applies 
to private corporations, not only in respect 
of their liability for damages for the malicious 
torts of their agents and servants, but equally 
in respect of the measure of damages for 
such torts. This rule identifies the corpora- 
tion with the agent or servant committing the 
tortious act, not only in respect of liability, 
but also in respect of the measure of liabil- 
ity; and it makes a malicious act of such 
agent or servant the ground of exemplary 
damages, irrespective of a previous authoriza- 
tion or a subsequent ratification. 

III. Comments upon these Different Theo- 
ries.—The writer is of opinion that the 
last-named rule is the only rule compatible 
with public policy and safety. It is just as 
capable of being defended on logical grounds 
as is the two preceding rules; for, while the 
reasons are undoubtedly stronger, and more 
satisfactory to the moral sense, for holding a 
corporation liable in exemplary damages 
where the injurious act has been previously 
authorized or subsequently ratified by its 
governing body, yet, in strict logic, the rea- 
son is no stronger than where the act has 
been committed by a mere ministerial officer, 
agent, or servant, acting within the general 
scope of his agency or employment. For it 
must be remembered that every private cor- 
poration consists, in a primary sense, of the 
aggregate body of its members, and that its 
board of directors are merely the agents of 
this aggregate body.® In strict logic, there 
is hence just as little propriety in imputing 
the malice of the directors to the stockhold- 
ers, as there is in imputing the malice of the 
ministerial officer, agent, or servant, to the 
directors, and through them to the stock- 
holders. Nothing is more vain and trivial 
than the refinements upon which some courts 
have entered upon this subject of exemplary 
damages. It is not a rule of logic at all, but 
it is wholly a rule of public policy, expedi- 
ency, and safety. If the rules of law are to 
be made to conform to logic, then this rule of 
damages must be abolished, not only in re- 
gard to corporations,,but in regard to 
individuals; for it is conceded on all 


6 3 Thomp, Corp., § 3967, e¢ seg. 
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hands that it is illogical to import into civil 
actions for damages the sanctions of the crim- 
inal law. But any species of logic that would 
abolish the rule of exemplary damages, as 
against natural principals or masters, for the 
malicious torts of their agents or servants, 
and hence as against corporations in all 
cases except for acts authorized by the 
stockholders in their constituent capacity— 
would equally abolish the entire doctrine of 
respondeat superior, except in the limited 
class of cases where the wrongful act has been 
previously authorized or subsequently rati- 
fied. The one has just as much logic to sup- 
port it as the other. No lawyer or judge can 
give a logical reason why an individual prin- 
cipal or master, who uses due Giligence in se- 
lecting a competent and proper agent or 
servant and instructing him and overlooking 
his conduct, should be answerable in dam- 
ages for a negligent or other wrongful injury 
done by that agent or servant. In such acase 
the principal or master is, in a moral sense, 
absolutely innocent ; and yet the law identifies 
him with his agent or servant, and looks no 
further than to see whether the agent or serv- 
ant, at the time of doing the negligent or wrong 
ful act, was acting within the general scope 
of his employment. And yet the doctrine of 
respondeat superior, even in such applications 
of it, comports with the sense of justice of 
lawyers, judges, jurors, and mankind in gen- 
eral. The same may be said with regard to 
the doctrine of exemplary damages when ap- 
plied to individuals, and more especially 
when applied to corporations. When applied 
to corporations and left to the sense of jus- 
tice of jurors, with a reasonable superintend- 
ence on the part of judges, it is, though often 
misapplied, in general the defense of weak 
and scattered individuals against aggregate 
money and power. To remit the redress of 
injuries, for which exemplary damages ought 
to be given, exclusively to the criminal arm of 
the government, would be to allow the most 
flagrant oppressions to go unredressed in 
most cases. The corruption of a single pros- 


ecuting attorney—and common experience in- 
dicates to what extent that has gone—might 
give a wealthy corporation, managed by un- 
scrupulous men, a practical exemption from 
criminal responsibility for their wrongs. But 
it is idle to theorize further upon such a ques- 
tion. If the rule of exemplary damages, as 








against corporations, were abolished by ju- 
dicial decisions to-day, it would be reinstated 
by most of the State legislatures to-morrow, 
IV. View that Exemplary Damages may be 
Awarded against Corporations where They 
would be Awarded against an Individual 
Principal for the Tort of his Agent.—There 
are cases which hold that a principal is not 
liable to pay exemplary damages for the fault 
of his agent ;’ but it is everywhere conceded 
that a principal may make himself liable by 
authorizing or ratifying the act.? Some of 
the decisions, assimilating the liability of a 
corporation for such damages to that of a 
“natural person where a tort has been com- 
mitted by his agent or servant, hold that a 
corporation is not liable to pay such damages 
unless it has previously authorized, or subse- 
quently ratified, the wrongful act.’ This lim- 
itation of the law of exemplary damages pro- 
ceeds upon the theory that such damages can 
only be given where the corporation itself has 
been remiss, and that the governing body is 
the corporation. The Supreme Court of 
Texas have expressed it in the following lan- 


7 Wardrobe v. California Stage Co., 7 Cal., 118, 68 
Am. Dec. 231; Mendelsohn v. Anaheim Lighter Co., 
40 Cal. 657; Turner v. North Beach R. Co., 34 Cal. 594; 
Hill v. New Orleans, etc. R. Co., 11 La. Ann. 292. 

8 Milwaukee, etc. R. Co. v. Finney, 10 Wis. 388; 
Craker v. Chicago, etc. R. Co., 36 Wis. 657, 17 Am. 
Rep. 504; Malecek v. Tower Grove, etc. R. Co., 57 
Mo. 17; Doss v. Missouri, etc. R. Co., 59 Mo. 27, 21 
Am. Rep. 371; Traverse v. Kansas Pac. R. Co., 63 Mo. 
421; Bass v. Chicago, etc. R. Co., 42 Wis. 654, 24 Am. 
Rep. 437; Nashville, etc. R. Co. v. Starnes, 9 Heisk. 
(Tenn.) 52,24 Am. Rep. 296; Lake Shore, etc. R. Co, 
v. Prentice, 147 U.S. 101; Rouse v. Metropolitan 
Street R. Co., 41 Mo. App. 298; Illinois, etc. R. Co. ¥. 
Hammer, 72 Ill. 347. 

9 Galveston, etc. R. Co. v. Donahoe, 56 Tex. 162; 
Gulf, etc. R. Co. v. Moore, 69 Tex. 157; International, 
ete. R. Co. v. Garcia, 70 Tex. 207, 7S. W. Rep. 802; 
Sullivan v. Oregon R., etc. Co., 12 Or. 392, 53 Am. Rep. 
8614, 373; Turner v. North Beach, etc. R. Co., 34 Cal. 
594; Craker v. Chicago, etc. R.Co., 86 Wis. 657, 17 Am. 
Rep. 504; Hinckley v. Chicago, etc. R. Co., 38 Wis. 
194; Pleasants v. North Beach, etc. R. Co., 34 Cal. 
586; Hagan v. Providence, etc. R. Co.,3 R. I. 88,8 
Am. Dec. 377; Lake Shore, etc. R. Co. v. Prentice, 
147 U. S. 101; Rouse v. Metropolitan Street R. Co., 41 
Mo. App. 298 (McGill, J., dissenting). In this last case, 
a majority of the court formulate their view in the 
proposition that “there must be undue want-of care 
in the selection of the servant, or previous authorizs 
tion, or subsequent ratification.” 41 Mo. App. 316. But 
this shows the want of a correct understanding of the 
subject because exemplary damages are never giveD 
on the ground of negligence or want of care, especi- 
ally in such a general matter as the selection of serv 
ants, unless the negligence is so gross as to indicate 8 
reckless disregard of the public rights and safety. 
5 Thomp, Corp., § 6378. 
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guage, in its opinion written by Mr. Justice 
Gould: ‘‘In fact, however, the actual dam- 
ages to which the company must respond, ex- 
tending, as it does, to injuries to the feelings, 
and damages for personal suffering, seems to 
give to juries sufficient scope without allow- 
ing exemplary damages, except in cases 
where the corporation has itself been remiss. 
Ifthe malicious act of its agent is ratified or 
adopted ; if there is carelessness in the selec- 
tion of employees, or in the establishment of 
appropriate regulations ; if, in short, the cor- 
poration, or their officers by whom it is con- 
trolled and represented, are guilty of some 
‘fraud, malice, gross negligence, or oppres- 
sion’—the settled rules of law will hold it lia- 
ble to exemplary damages; but, in our opin- 
ion, not otherwise.’’!° 

V. View that Exemplary Damages may be 
Awarded against Corporations where They 
would be Awarded against an Individual if 
Acting for Himseif.—The other and more ad- 
vanced view, and that taken vy a great ma- 
jority of the American State courts, is that a 
corporation is liable for exemplary damages 
for such acts, done by its agents or servants, 
acting within the scope of their employment, 
as would, if done by an individual acting for 
himself, render him liable for such damages ; 
that is to say, although the particular act was 
neither authorized nor ratified... The rule 


Hayes v. Houson, ete. R. Co., 46 Tex. 272, 284. 
See, also, Dillingham v. Anthony, 78 Tex. 47, 3 L. K. 
A. 684, 11 S. W. Rep. 139; International, etc. R. Co. 
v. Garcia, 70 Tex. 207, 7S. W. Rep. 802. Substantially 
the same rule was thus expressed by Mr. Chief Judge 
Church, in giving the opinion of the Court of Ap- 
peals of New York in Cleghorn v. New York, ete. R. 
Co.,56 N. Y. 44, 15 Am. Rep. 3875, which language 
was quoted with approval in Sullivan v. Oregon, etc. 
R. Co., 12 Or. 892, 58 Am. Rep. 364, 878. Substantially 
the same theory was expressed by Brayson, J., in 
Hagan v. Providence, etc. R. Co., 3 R. I. 88, 91,62 Am. 
Dec. 877. 

N Atlantic, etc. R. Co. v. Dunn, 19 Ohio St. 162, 2 
Am. Rep. 382; Pittsburg, etc. R. Co. v. Slusser, 19 Ohio 
8t. 157; Louisville, etc. R. Co. v. Guinan, 11 Lea 
(Tenn.), 98,47 Am. Rep. 279 (semble); Alabama, etc. 
R. Co. v. Frazier, 93 Ala. 45,9 South. Rep. 303; Hart 
V. Railroad Co., 83 S. C. 427,12 S. E. Rep. 9; 10 L. R. 
A.794; Purcell v. Richmond, ete. R. Co., 108 N. C. 404, 
128. E. Rep. 954; 12 L. R. A. 118; 10 Rail. and Corp. 
L.J.35; Alabama, ete. R. Co. y. Sellers, 93 Ala. 9, 9 
South. Rep. 375; 10 Rail. & Corp. L. J. 224; Fell v. 
Northern Pac. R. Cov., 44 Fed. Rep. 248 (overruled, 
post VI); Galina v. Hot Springs Railroad, 13 Fed. 
Rep. 116 (overruled post VI); Goddard v. Grand 
Trunk R. Co., 57 Me. 202,2 Am. Rep. 39; Perkins v. 
Missouri R. Co., 55 Mo. 201; Doss vy. Missouri, etc. R. 
Co., 59 Mo. 27,21 Am. Rep. 371 (semble); Palmer v. 
Railroad, 3 S. C. 580, 16 Am. Rep. 750; Hanson v. 





has been said to be that if a wrongful act of 
the agent is perpetrated while ostensibly dis- 
charging duties within the scope of the cor- 
porate purposes, the corporation may be lia- 
ble to exemplary damages; and that a person 
openly and notoriously exercising the func- 
tions of a particular agency of a corporation, 
will be presumed to have sufficient authority 
from the corporation so to act, for the pur- 
poses of this rule.” Applying this rule to 
railways, we find a case where exemplary 
damages were awarded because the conductor 
of a passenger train refused to move the train 
back toa station past which it had negli- 
gently run, and at which it was his duty to 
stop, willfully compelling a female passenger, 
having a ticket to such statiom, to alight in a 
driving rain several hundred yards from any 
shelter, although so incumbered with a child 
and with her baggage as to be unable to pro- 
tect herself from exposure ;” and also a case 
where such damages were awarded because 
the servants of such a company, in charge of 
its passenger train, ran by a station without 
stopping, at which it was advertised to stop, 
and at which the plaintiff had purchased a 
ticket to go on that train.‘ This doctrine is 
also illustrated by a great mass of cases, de- 
cided in the State courts, which have awarded 
exemplary damages against railroad com- 
panies for the expulsion of passengers from 
their trains with unnecessary violence and 
indignity, or in a wanton, high-handed and 
outrageous manner, without any evidence 
tending to show that such conduct had been 


European, etc. R. Co., 62 Me. 84, 16 Am. Rep. 404; 
New Orleans, etc. R. Co. v. Burke, 53 Miss. 200, 24 
Am. Rep. 689 (semble). In New Hampshire it is said 
by Perley, C.J.: “Ifa corporation, like this rail- 
road, is guilty of an act or default, such as, in the 
case of an individual, would subject him to exem- 
plary damage, we think the same rule must be ap- 
plied to the corporation.” Hopkins v. Atlantic, etc. 
R. Co., 36 N. H. 9,17, 72 Am. Dec. 287. In the Supreme 
Court of the United States, Mr. Justice Campbell, in 
giving the opinion of the court, said: ‘‘The result of 
the case is, that for acts done by the agents of a cor- 
poration, either in contractu or in delicto, in the 
course of its business and of their employment, the 
corporation is responsible as an indiyidual is respon- 
sible under similar circumstances.’”? Philadelphia, 
etc. R. Co. v. Quigley, 21 How. (U. 8.) 202. 

12 Singer Man. Co. v. Holdfodt, 86 Ill. 455, 29 Am. 
Rep. 43. 

13 Alabama, etc. R. Co. v. Sellers, 93 Ala. 9, 30 Am. 
St. Rep. 17,9 South. Rep. 375; 10 Rail. & Corp. L. 
J. 224. 

14 Purcell vy. Richmond, etc. R. Co., 108 N. C. 414, 
12 L. R. A. 112; 10 Rail. & Corp. L. J. 35, 128. E. 
Rep, 954, 
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previously authorized or subsequently ratified 
by the managing agent of the company ;” and 
also by another numerous class of cases which 
hold that such damages may be awarded 
against railroad companies for gross negli- 
gence resulting in physical injuries or in 
death.® 

VI. The Federal Doctrine on This Ques- 
tion.—The federal doctrine upon this ques- 
tion, as settled by a recent decision of the 
Supreme Court of the United States, is: 1. 
That where a court of the United States has 
jurisdiction of an action for damages against 
a corporation (generally on the ground of di- 
verse citizenship), the question whether ex- 
emplary damages will be given or denied is a 
question of what is called ‘‘general jurispru- 
dence,’’ in contradistinction to questions of 
‘‘local law;’’ and that, consequently, the 
federal jndiciary are at liberty to adopt their 
own rule of damages without regard to the 
rule which is established by the decisions of 
the highest court of the State within which 
the act creating the liability arose, and within 
which the cause was tried. 2. That a cor- 
poration is not liable to exemplary damages, 
except where a natural person would be liable 


15 Philadelphia, etc., R. Co. v. Larkin, 47 Md. 155, 
28 Am. Rep. 442; Atlantic, etc., R. Co. v. Dunn, 19 
Ohio St. 162,2 Am. Rep. 382; Palmer-v. Railroad, 3 
S.C. 580, 16 Am. Rep. 750; Cincinnati, etc., R. Co, 
v. Cole, 29 Ohio St. 126,23 Am. Rep. 729; Head v. 
Georgia Pacific R. Co., 79 Ga. 358,758. E. Rep. 217; 
Qvinu y. South Carolina R. Co., 298. C. 381,758. E. 
Rep. 614; 12 L. R. A. 683; Georgia R. Co. v. Olds, 77 
Ga. 678; Louisville, etc., R. Co. v. Ballard, 88 Ky. 159, 
2L. R.A. 694; 10 Ky. Law Rep. 735,108. W. Rep. 
429; Louisville, etc., R. Co. v. Maybin, 66 Miss. 83, 5 
South. Rep. 401; St. Clair v. Missouri Pac. R. Co., 29 
Mo. App. 76; Rose v. Willmington, etc., R. Co., 106 N. 
C. 168, 11S. E. Rep. 526 (doctrine recognized); Patry 
v. Chicago, etc., R. Co., 77 Wis. 218, 46 N. W. Rep. 56 
(doctrine recognized); Hall v. South Carolina R. Co., 
28 S. C. 261,5 S. E. Rep. 623; Alabama, etc., R. Co. v. 
Sellers, 93 Ala. 9,9 South. Rep. 375; 10 Rail. & Corp. 
L. J. 224. 

16 Louisville, etc., R. Co. v. Mitchell, 87 Ky. 327, 8 
S. W. Rep. 706; Kansas City, etc., R. Co. v. Daughtry, 
88 Tenn. 721, 138 S. W. Rep. 698; Ensley R. Co. v. 
Chewning, 93 Ala. 24, 9 South. Rep. 458; Hart v. 
Charlotte, etc., R. Co., 33 8. C. 427, 12,S. E. Rep. 
9;10L. R. A. 794; Purcell v. Richmond, etc., R. Co., 
107 N.C. 129,12 S. E. Rep. 954; 12 L. R. A. 113; 10 
Rail. & Corp. L. J. 35; Chattanooga, etc., R. Co. v. 
Liddell, 85 Ga. 482, 11S. E. Rep. 853; 8 Rail. & Corp. 
L. J. 296. Contra, that there can be no exemplary 
damages in an action under a statute to recover dam- 
ages for the death of another: Gulf, etc., R. Co. v. 
Compton, 75 Tex. 667,13S. W. Rep. 667; Thompson 
v. Louisville, etc., R. Co., 91 Ala. 496, 8 South. Rep. 
406; 11 L. R. A. 146; Gray v. McDonald, 104 Mo. 303, 
16S. W. Rep. 398. 








to such damages for a similar act done by 
his agents or servants. 3. And that a natural 
person is not generally liable for such dam. 
ages except where he has commanded the do- 
ing of the oppressive act, or subsequently 
ratified it. Applying this doctrine to the 
case in judgment, the court held that a rail- 
road corporation is not liable to exemplary 
damages for an illegal, wanton, and oppres- 
sive arrest of a passenger by a conductor of 
one of its trains, which action was in no way 
authorized or ratified by the corporation.” 
What the court means by its being ratified 
by the corporation is not clear. The opinion, 
which is written by Mr. Justice Gray, con- 
cedes what the court had previously held,® 
that corporations may be liable to exemplary 
damages, but qualifies the concession with 
the proviso that ‘‘the criminal intent neces- 
sary to warrant the imposition of such dam- 
ages is brought home to the corporations.” 
The court does not define what body or con- 
stituency it means by ‘‘the corporation.” It 
probably means the board of directors. Bui 
as they are merely the agents of the ultimate 
constituent body, the shareholders, any 
theory that will exonerate the corporation, 
by reason of an absence of criminal intent in 
the directors, will exonerate it where there 
is such a criminal intent; for there is just as 
much reason in imputing to the directors 
the criminal intent of the subordinate agent 
whom they employ, as there would be in im- 
puting to the stockholders the criminal in- 
tent of the directors whom they have elected. 
The lines of reasoning of this and other like 
decisions will overthrow the doctrine of ex- 
emplary damages entirely when applied to 
corporations, except when it can be proved 
that the criminal act was authorized or rati- 
fied by the ultimate constituency, the stock- 
holders; and even then it would be difficult 
to discover any theory of justice upon which 
the minority of the stockholders are to be 
fined and their dividends confiscated because 
of the criminal act or intent of a majority of 
them. The true theeory is that the rule of 
exemplary damages is a rule, not of logic, 
but of public safety; that the public know 
the corporation only through its ministerial 
agents and servants; that the corporation 

17 Lake Shore, etc., R. Co. v. Prentice, 147 U. S. 101. 

18 Philadelphia, etc., R. Co. v. Quigley, 21 How. (U. 


S.) 202; Milwaukee, etc., R. Co. v. Arms, 91 U. S. 489; 
Denver, etc., Railway v. Harris, 122 U. S. 597. 
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touches the public only by the hands of these 
agents and servants ; and that, consequently, 
so far as the public rights are concerned, 
they are to be regarded as the corporation,— 
precisely as the doctrine of respondeat su- 
perior identifies the principal and his agent 
for the purpose of protecting third persons. 
Seymour D. Tuompson. 








CRIMINAL LAW—SEPARATION OF JURY. 


STATE V. CHURCH. 


Supreme Court of South Dakota, August 3, 1896. 


A court may, in its discretion, permit a jury in a 
criminal cause to separate during the intervals of the 
trial, they should be kept together after a final sub- 
mission of the case; and, where a separation occurs 
before a verdict is reached, but after retirement to 
the jury room, and is of such a character that one or 
more of the jurors might have been improperly influ- 
enced by others, and there is nothing reliable to show 
that such influence has not been exercised to the preju- 
dice of the accused, the verdict should be vacated 
and the case be retried. Kellam, J., dissenting. 


FILLER, J.: Plaintiff in error was tried and 
convicted of the crime of selling intoxicating 
liquors in violation of the statute, and the case 
which is now before us on rehearing is reported 
in 60 N. W. Rep. 143. The legal effect of a 
separation of the jury, after their retirement for 
deliberation, and before a verdict was returned, is 
the only point that will receive any further at- 
tention, and the facts essential to an understand- 
ing and determination thereof are substantially 
asfollows: After the jury had retired and en- 
tered upon a deliberation of the case, under the 
instructions of the court, the bailiff was by the 
court directed to take the members thereof in a 
body to a restaurant for dinner; that one of the 
jurors, while returning from dinner to the jury 
room with the bailiff and his fellow jurors, and 
without separating from either, stopped on the 
way at his own place of business, and gave some 
attention to a personal business matter in no way 
connected with the suit; and afterwards, while 11 
of the jurymen so accompanied by the bailiff were 
waiting outside the building, the same juror went 
into a certain place of business and ordered a bill 
of merchandise to be sent to his place of resi- 
dence. Italso appears that, while 6n the way 
from dinner to the jury room, another member of 
the jury stepped into a grocery store and pur- 
chased a package of tobacco, while his fellow 
jurors and the bailiff remained on the street at 
the front door of said place of business. Con- 
cerning the whereabouts of the bailiff and other 
members of the jury while these men were in the 
stores, the evidence used, on the motion for a new 
trial, is somewhat contlicting; but, as the view 
we shall take of a subsequent separation of the 
Jury is decisive of the appeal, and involves no 





question of veracity, no further attention will be 
paid to the irregularities above mentioned. 
Shortly after the jury had returned from dinner 
and resumed their deliberations in one of the 
apartments of the court house, adjacent to the 
room in which court was then in session, it was 
discovered that the court house was on fire; and, 
from the undisputed evidence of the bailiff (who, 
by reason of his position, is an interested wit- 
ness), it appears that, pursuant to a direction of 
the court to take the jury out of the court house 
and keep them together, as much as possible, un- 
til the fire was extinguished, he took them into 
the court house yard, which was filled with 
people, and for about five minutes they were not 
in his immediate vicinity, but were mixed up in a 
promiscuous crowd of excited people, who had 
been drawn to the place by reason of the fire. 
Under section 7399 of the Compiled Laws, it is 
within the discretion of the trial court, under the 
required admonition, to allow the jury in a crim- 
inal prosecution to separate at any time before 
the case is submitted to them, or he may require 
the jury to be kept in charge of officers, who 
‘‘must be sworn to keep the jurors together until 
the next meeting of the court, to suffer no person 
to speak to or communicate with them, nor to do 
so themselves on any subject connected with the 
trial, and to return them into court at the next 
meeting thereof; but we know of no statutory 
provision which authorizes a court to permit a 
jury to which a criminal cause has been finally 
submitted to separate, after they have retired for 
deliberation to the seclusion of a jury room. If, 
from any cause or accident, a jury in a criminal 
case is prevented from being kept together after 
a final submission of the same, the jury may, un- 
der sections 7413 and 7415, be discharged, and the 
cause may be again tried at the same or at an- 
other term, as the court may direct; and, in ex- 
press terms, the separation of a jury without leave 
of court, after retiring to deliberate upon the ver- 
dict, is made a ground for a new trial, under sec- 
tion 7450; and our attention has been called to no 
statutory provision nor judicial determination 
imposing the burden upon the accused to show 
that he has been injured by reason of such 
separation after a final submission of the case. If 
one separation of a jury on account of fire for five 
minutes, without leave of the court, in a criminal 
prosecution, after retiring to their room for de- 
liberation, is not an irregularity presumptively 
prejudicial to the accused, how often, for what 
length of time, and under what circumstances, 
may they not separate? We believe the true and 
only safe rule to be that, where the separation is 
such that ove or more of the jurors might have 
been improperly influenced by others, and there 
is nothing reliable to show that such influence 
has not been exercised to the prejudice of the ac- 
cused, the verdict should be vacated, and the case 
be retried. It will be seen, from the sections 
above cited, that our legislature has avoided un- 
certainty and confusion by enacting a law unlike 
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the statutes of many of the States, because it 
makes no distinction, in the application of the 
rule, between misdemeanors and cases of felony. 
As the case under consideration does not require 
us to determine whether any separation of a jury 
in violation of the statute vitiates the verdict, as 
a matter of law, regardless of circumstances, and 
that the presumption of contamination occasioned 
by such impropriety and irregularity cannot be 
rebutted by the affidavits of the jurors themselves, 
we cite without comment the following cases, 
some of which seem to go to that extent: People 
v. Backus, 5 Cal. 275; Cantwell v. State, 18 Ohio 
St. 477; State v. Harris, 12 Nev. 114; Jumpertz v. 
People, 21 Ill. 374; State v. Parrant, 16 Minn. 178 
(Gil. 157); Com. v. Roby, 12 Pick. 496; State v. 
Garig (La.), 8 South. Rep. 934; State v. Harrison 
(W. Va.), 15S. E. Rep. 982; Keenan vy. State, 8 
Wis. 132; State v. Cucuel, 31 N. J. Law, 249; 
State v. Prescott, 7 N. H. 287. Mr. Abbott, in his 
Trial Brief for Criminal Causes, at page 180, an- 
nounces the following as a general rule: ‘In the 
discretion of the court, the jury may be permitted 
to separate, in the intervals of the trial, until the 
case is finally committed to them, but not there- 
after until they have returned their verdict.” It 
is a matter of common knowledge that contrariety 
of motives prompt the best, as well as the worst, 
members of society to visit the scene of a threat- 
ened conflagration; and, under the circumstances 
of this case, in the absence of anything to the 
contrary, we cannot presume that no member of 
the jury, while out of sight of the sworn officer, 
separated from his fellows, and mingled with the 
jostling throng, was subjected to contaminating 
influences; and we therefore disaffirm our former 
decision, reverse the judgment, and order a new 
trial. 


Noter.—After being sworn and before retiring to 
find their verdict, it is generally held that it is in the 
discretion of the court to permit the jury to separate 
and disperse under instructions not to converse with 
any one about the case on trial, or to read newspaper 
reports of or comments onit. This rule, however, ap- 
plies only to civil cases (Monan vy. Commissioners, 21 
Kan. 484; Wilson v. Abrahams, 1 Hill [N. Y.], 207; 
Sargent v. State, 11 Ohio, 472; Stancell vy. Kenan, 33 
Ga. 56; Downer vy. Baxter, 30 Vt. 467; Brandin v. 
Grannis, 1 Conn. 402, note), and cases of misdemeanor. 
Rex v. Wolff, 1 Chitty Rep. 401; Goode vy. State, 2 Tex. 
App. 520; Prewith v. State, 65 Miss. 488; State v. 
Lytle, 5 Ired. (N. Car.) 58; State v. Wiseman, 68 N. 
Car. 203; State v. Barber, 89 N. Car. 524. By statute 
in Indiana separation is allowed in all cases. Evans 
v. State, 7 Ind. 271. This rule as to separation before 
the case has been committed to them, is, in some 
jurisdictions extended to non-capital (Evans v. State, 
7 Ind. 271; Berry v. State, 10 Ga. 511; State v. Will- 
iamson, 42 Conn. 261; McCreary v. Com., 29 Pa. St. 
323) felonies, and in others to capital felonies. State 
v. Belcher, 13 S. Car. 459; State v. McKinney, 31 Kan. 
570; Jenkins v. State, 41 Tex. 128. Butthe general 
rule as to felonies is that the jury may not separate 
after being sworn and before bringing in their ver- 
dict. By some courts it has been held that separation 
io any case after the jury retire to find their verdict, 
until itis found, is ground for new trial. Monon vy. 
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Commissioners, 21 Kan. 484; Silvey v. State, 71 Ga. 
553; State v. Hornsby, 32 La. Ann. 1268. But the 
weight of authority seems to be that, in civil cases at 
least, the separation of the jury, after the cause has 
been committed to them, and before they have agreed 
upon their verdict is not,as mere matter of law, ground 
for a newtrial; nor will a new trial be granted in such 
case unless the facts touching the separation are such 
as toraise reasonable suspicion of abuse. Smithy, 
Thompson, 1 Cow. 221; Brandin v. Grannis, 1 Conn, 
402; Donner v. Baxton, 30 Vt. 467; Evans v. Foss, 49 
N. H. 490; Anthony v. Smith, 4 Bosw. 503; Pulaski y- 
Ward, 2 Rich. L. 119; Monon v. Commissioners, 21 
Kan. 484; Eich v. Taylor, 20 Minn. 378; Wright y. 
Burchfield, 3 Ohio, 54; Armleder v. Lieberman, 33 
Ohio St. 77. The case last cited was relied upon by 
the dissenting judge in the principal case as justify. 
ing him in taking the position that separation of the 
jury in the latter case was not ground for new trial 
because it was conclusively shown by the record that 
the defendant was not prejudiced by the irregularity 
complained. 

he case (Armleder vy. Lieberman, supra), is 
singularly like the principal case, and for that reason, 
as we think, undue weight was given it by 
the dissenting judge. In that case a fire broke 
out in the immediate vicinity of the court 
house, and ‘‘suitors, witnesses, members of the court, 
and officers rushed in great haste out ofthe court 
house.” Two or three of the jurors were “without 
the presence of the officers in charge, standing on the 
steps of the court house, and mixing with the crowd 
on the outside.” The court, after reciting the statute, 
says: ‘Section 268 of the Code, whether considered 
mandatory or directory merely, clearly requires that 
jurors remain together during the term of their de- 
liberation, except when permitted to separate by 
order of the court. Yet, every departure from its 
letter will not be treated as an irregularity or mis- 
conduct on the part of the jury such as to require the 
verdict to be set aside. When, from the irregularity 
or misconduct of the jury, there is reason to believea 
fair trial has been prevented, or that the verdict is 
the result of bad motive, it should be set aside. Many 
of the old rules regulating the conduct of the jury 
after retiring tothe jury room to consider of their 
verdict have been abrogated. They are now tobe 
treated as reasonable men, and their conduct will be 
considered and judged in the light of the circum- 
stances under which they acted, as well as the mo- 
tives which influenced the conduct to be considered. 
The separation of this jury was an irregularity, and, 
technically, might be called misconduct. But what 
are the circumstances inducing the separation? While 
deliberating, an alarm of fire is heard in the jury 
room. The fire is blazing ina large block of build- 
ings near the jury room. The court, officers, attor- 
neys, witnesses, all in demoralized eagerness, are 
hastening from the court house. The jurors see and 
hear all this, and, partaking of the general feeling of 
excitment, and perhaps curiosity, are let out of their 
jury room, not todo an unlawful act; not with the 
purpose to violate their oath or smirch their verdict. 
The act of separation was technically a violation of 
the statute, but involved no moral wrong, and, in our 
opinion, could not in any degree tend to prevent 4 
fair trial or an honest verdict. Upon the 
whole, we think the rule that will best secure the de- 
sired result would be that, in cases where the it 
regularity or misconduct of the jurors appears to have 
operated in favor of the successful party, and, 984 
necessary consequence, to the prejudice of the unsue 
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cessful party, a new trial should be granted. On the 
other hand, where it appears that it has produced no 
such result, the verdict should be permitted to stand.” 
As before stated this view is in line with most of the 
eases wherein civil rights are involved; but the same 
rule of law cannot properly be applied to the separa- 
tion of the jury ina criminal cause, and especially 
one involving a felony as is the fact in the principal 


case. 








JETSAM AND FLOTSAM. 


RIGHT TO EXCLUDE AGENTS FROM OFFICE BUILD- 
INGS. 


The CENTRAL LAW JOURNAL has recently in an 
editorial notice called attention to a decision of Judge 
McKinley, of California, holding that the landlord of 
an office building has the right to exclude a book 
agent from entering the same and canvassing among 
the tenants for subscriptions. (41 Cent. L. J. 127.) 
Our contemporary expresses doubt as to whether the 
decision may not have gone too far, but, upon the 
facts apparently involved, it seems to us entirely au- 
thorized. The controversy was between the landlord 
and the book agent, and the matter may be practically 
and not unjustly disposed of by simply holding that the 
complainant was not in privity with the defendant 
and had no standing in court. We concur in the view 
ofthe California judge, that the halls of an office 
puilding cannot ‘‘be treated as a part of the sidewalk 
oras in any degree dedicated to the public.” We 
think that the discretionary right to exclude persons 
objectionable to the landlord, and as to whom the 
tenants are indifferent, ought to be upheld even in in- 
stances like the Equitable Building and other office 
buildings in this city, the ground floors of which by 
sufferance are used practically as public streets. The 
question would not be so plain if it arose between 
landlord and tenant. It is not a moral impossibility— 
albeit highly improbable—that a tenant of an office 
building may at some time appear who desires not to 
be protected from, but exposed to book agents. 
Other forms of commercial itinerancy might be more 
seriously encouraged by office tenants. If a lease 
were silent on the subject of general access to the 
floors and halls of an office building, it would become 
the function and duty of acourt of equity to deter- 
mine whether, under all the facts and circumstances, 
alandlord should be enjoined, at the suit of a tenant, 
from refusing entrance to third persons of a class 
which a tenant wished to have admitted.—New York 
Law Journal. 


ENTERPRISING PUBLISHERS. 

One of the queerest examples of enterprise in law- 
book publishing which has come to our notice is the 
announcement, by the Edward Thompson Company, 
that they will issue a new edition of their ‘American 
and English Encyclopedia of Law,” before the first 
is finished! They propose to give a new volume for 
the corresponding old one and five dollars! 
certainly an unprecedented attraction, and can be re- 
peated indefinitely. In connection with this, though 
by no means on the same plane, is the announcement 
of the West Publishing Company of ‘The Century 
Digest,’ containing an abstract of all the American 
decisions for the century, taken from forty-six hundred 
Volumes, and numbering half a million! Brethren, 
there is time to fly! The ferry facilities from Buffalo 
to Canada are ample. Let us escape from this hellno 
librcrum!— The Green Bag. 


This is 





CONTRIBUTORY NEGLIGENCE. 

One of the most reasonable and common sense 
opinions which we have noticed of late is that of 
Cassius M. Howe v. Minneapolis, St. Paul and S. 8. 
Marie R’y Co., in which the subject of contributory 
negligence is most fully and completely discussed in 
relation to a person crossing a railroad track and as to 
his duty to take care and give attention to the ap- 
prorach of coming trains. This question of contribu- 
tory negligence is one which has been decided in 
many ways in the different States, but the decision in 
the above mentioned case represents to us more 
nearly the true exposition of the theory of contributory 
negligence under such circumstances. The plaintiff 
was, at the invitation of the owner of the vehicle, rid- 
ing along a highway and approached the tracks of the 
defendant. The defendant’s train running at a high 
and dangerous rate of speed, and without warning to 
the occupants of the carriage, struck the wagon in 
which the plaintiff was riding and severely injured 
the plaintiff. It appeared in the evidence on the trial 
that the plaintiff had no control or management over 
driver or over the horses at the time of the accident. 
There was no possible relation of master and servant 
or principal and agent betweep the plaintiff and the 
driver, nor were they engaged in any enterprise of a 
joint nature which compelled both their attendance 
on such a journey. The evidence was to the effect 
that the plaintiff did not know that the driver was in- 
competent, and was not aware that the driver was 
not keeping a sharp lookout for trains when approach- 
ing the railroad crossing. Onthe trial a verdict of 
twenty thousand dollars was found for the plaintiff, 
and on the appeal to the Supreme Court of Minnesota, 
the decision of which we have above spoken was 
made. The Supreme Court held that the plaintiff’s 
negligence was a question for the jury, notwithstand- 
ing the fact that it appeared that if he had exercised 
any degree of vigilance and caution in the contro] and 
management of the team he would have discovered 
the approaching train in time to have avoided injury. 
The Supreme Court further held that the verdict was 
not so disproportionate to the nature of the accident 
to the plaintiff as to justify setting it aside as ex- 
cessive, though, with the plaintiff’s consent, it was re- 
duced to $14,500. As we have already remarked, this 
question of contributory negligence has been decided 
in different ways in the court of last resort of the 
various States, but this decision seems the most 
rational, proper, equitable and common sense rule of 
the law that has been laid down by any court on this 
important and oft-recurring subject.—Albany Law 
Journal. 


THE RIGHT TO SHOOT A BURGLAR. 


Burglary is the breaking and entering a dwelling 
house of another in the night, with intent to commit 
afelony. Burglary is afelony,.and the burglar is a 
felon. ° 

When is a person justified in shooting a burglar? 

All civilized communities recognize the right of 
man to protect his person or property from injury. 
This right is known as “‘the right of private or self- 
defense.” It is a natural right, founded not inthe 
law of society, but in the law which governs the uni- 
verse, the law ofnature. Of this right of self-defense, 
Justice Nicholas, of Kentucky, says: ‘The right of 
punishing crimes and the infraction of individual 
rights may well be presumed to be surrendered by 
every man to the whole community when he enters 
into civil society. The well-being of society requires 
it. Not so, however, as to the right of self-defense. 
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Its possession and exercise are still necessary to indi- 
vidual security, and not incompatible with the public 
good. Itis true, society may curtail this right, and, 
no doubt, does restrain its exercise in many particu- 
lars. But it is emphatically a right brought by the 
individual with him into society, and not derived 
from it. He, consequently, retains the plenary right 
so far as it has not been restrained by the laws of so- 
ciety. The extent of the right of self-defense is 
necessarily undefined by the law of nature. Its only 
limit is necessary.’’ 

East, in his pleas of the crown, lays down the prin- 
ciple in these words: *‘A man may repel force by 
force, in defense of his person, habitation, or prop- 
erty, against one who manifestly intends or endeavors, 
by violence or surprise, to commit a known felony, 
such as murder, rape, robbery, arson, and the like 
upon either. In these cases he is not obliged to retreat, 
but may pursue his adversary until he has secured 
himself from all danger, and if he killed him in so do- 
ing, it is called justifiable self-defense.” 

The above principle is recognized as lawin this 
country. The right to take life in defense of property, 
as well as of person and habitation, is anatural right; 
but the law limits its exercise to the prevention of 
forcible and atrocious crimes, of which burglary is one. 
‘At the present day, however, the doctrine intimated 
by Lord Coke, that a felon may be killed in attempting 
to commit a felony, without any inevitable cause, does 
not exist.”” The same law of necessity applies to kill- 
ing in defense against felonious attempts against 
property, as in other cases of private defense; and a 
killing in such cases must be shuwn to have been nec- 
essary to prevent the threatened felony. The same 
rule applies to the killing of a burglar, who is, as we 
have stated, afelon. On this question of killing a 
burglar, Mr. Wharton says: ‘There can be no ques- 
tion that a person who, according to his lights, bona 
Jide believes that a burglar is breaking into his house, 
can take the life of such burglar, if this be apparently 
the only way of preventing the offense; and the dona 
Jide belief is a defense, if not negligently adopted, 
even though an innocent person be killed.”” We agree 
with Mr. Wharton, that actual and positive danger is 
not indispensible to justify killing a personfor a 
burglar. Where a dwelling house is broken into, or 
there is evidence sufitcient to induce in a person a 
reasonable and well-grounded belief that there is a 
burglar in the house, he is justified in using whatever 
weapons or means of defense he may have, whether 
the danger was real or only apparent. It would be 
monstrous to expect a person in such cases, to be en- 
tirely cool, or in all cases to have great courage or 
large intellect; while he can know nothing whatever 
concerning the designs of the apparent burglar any 
more than can be inferred from appearance. ‘It is 
the duty of every one who sees a felony attempted by 
violence, to preventit, if possible; and in the per- 
formance of this duty, which is an active one, there is 
a legal right to use all necessary means to make the 
resistance.” A person however, cannot lawfully kill 
the felon if he can prevent the consummation of the 
felonious intent by other means, as by arresting or 
disabling him. In conclusion, to justify a person in 
shooting a burglar. First, it must be necessary; or in 
other words, the only way of preventing the consum- 
mation uf the felonious intent. Second, toshoot with- 
out first inquiring his purpose, ‘‘there must be cir- 
cumstances calculated to arouse the fear of a reason- 
able man, or indicating a danger so urgent or pressing 
as to excuse the instantaneous use of a deadly 
weapon.”—Frank B. Livingstonin Harvard Law Re- 
view. 





BOOK REVIEWS. 


GLENN’S INTERNATIONAL Law. 

This latest adjunct to what is populorly known as 
thej‘‘hornbook” series is a volume of nearly five hun- 
dred pages in which Captain Edwin F. Glenn, acting 
judge advocate U. S. army undertakes to so place the 
leading principles of Public International Law be. 
fore the student’s mind that they can be readily 
grasped. Thoughintended primarily for the use of 
students in their law school work it is of interest and 
value to such others as may wish to find the princi. 
ples governing international relations stated in a 
briefand concise manner. The author cites the lead- 
ing cases on the subject by way of application and il- 
lustration of the principles. It is a work of undoubted 
merit. Published by West Publishing Co., St. Paul, 


AMERICAN STATE REPORTS, VOL. 43. 

This latest volume ofa series of reports now welj 
and favorably known to the profession contains many 
important cases. We call attention especially to Peo- 
ples’ Home Say. Bank v. Superior Court, wherein the 
Supreme Court of California considers the subject of 
corporation by-laws, their validity and limitation. 
Appended to this case is an exhaustive note. Smithy. 
Smith, decided by the Supreme Court of Lowa, on the 
subject of partnership creditors, is another good case 
rendered more useful by a very long note. The same 
may be said of State v. Billings (Minn.) on subject of 
due processof law as applied toinsane person; Good- 
man v. Baerlocher (Wis.) on effect upon mechanie’s 
lien of destruction of the building or abandonment of 
the work. Published by Bancroft-Whitney Co. San 
Francisco. 


AMERICAN AND ENGLISH ENCYCLOPZDIA OF 
Law, VOL. 28. 


This volume contains excellent articles on Vendor 
and Purchaser, and Vendor’s Lien, and exhaustive 
articles on Verdict, Warranty, Waste and Water- 
courses. As the series nears completion, its value to 
the practitioner is demonstrated. Published by Ed- 
ward Thompson Co. Northport, L. I. 








BOOKS RECEIVED. 


Res Judicata. A treatise on the Law of Former 
Adjudication, containing a complete analysis of all 
the precedents and principles concerning the 
effect of Judicial Decrees, Judgments, Or- 
ders and Sentences upon the Rights of 
Parties, Privies and Strangers in other Ju- 
dicial Proceedings, either Criminal or Ec 
celsiastical, including a Discussion of the 
Rules for Determining when Judgments at 
Law and Decrees in Equity are Final and Con- 
clusive Adjudications. By John M. Van Fleet, 
author of “Collateral Attack on Judicial Proceed- 
ings.” Intwo volumes. Indianapolis and Kan- 
sas City. The Bowen-Merrill Company. 189. 


A Treatise on the Law of the Domestic Relations; 
embracing Husband and Wife, Parent and Child, 
Guardian and Ward, Infancy, and Master and 
Servant. By James Schouler, LL. D., Professor 
in the Boston University Law School, and Author 
of Treatises on the “Law of Personal Property,” 
“Bailments, including Carriers,’’ ‘Wills,” ete 
Fifth edition. Boston. Little, Brown & Com 
pany. 1895. 
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HUMORS OF THE LAW. 





‘Why do you use such peculiar terms?” asked a 
lawyer’s wife of her husband, who had returned worn 
out by his day’s labors. 

“J don’t see how you can have been working all day 
like a horse.” 

“Well, my dear,” he replied, “I’ve been drawing a 
conveyance all day, and if that isn’t working like a 
horse, what is?” 


“What a murderous-looking villain the prisoner 
is!” whispered an old lady in the court-room to her 
husband. ‘“I’d be afraid to get near him.”’ 

“Hush!” warned her husband; “that isn’t the 
prisoner; he hasn’t been brought in yet.” 

“Tt isn’t? Who is it then?” 

“It’s the Judge.’ 
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1, APPEAL—Service of Notice.—Where, in an action 
against several parties to establish a lien on land, 
judgment is rendered against defendants, and the ef- 
fect of an appeal by one defendant is to establish that 
there was no lien on which the judgment could be ren- 
dered, the appeal will not be dismissed for failure to 
serve notice thereof on the other defendants.—Wak- 
REN V. FERGUSON, Cal., 41 Pac. Rep. 417. 

2. CARRIERS—Liability for Handling Diseased Ani- 
mals.—Common carriers in the transportation or 
handling of articles that are dangerous to health or 
Property of others, where they have a knowledge of 
such dangerous character, or, by the use of due care, 
should have knowledge thereof, will not be relieved 
of the liability for damage done in consequence, or in- 
jury to others, by the transportation or handling of 
such dangerous articles.—ROUSE V. YOUARD, Kan., 41 
Pac. Rep. 426. 

3. CORPORATIONS—Doing Business in Other States.— 
A statute of New York provides that “‘no foreign stock 
corporation shall do business in this State without 
having first procured from the secretary of State a 
certificate that it has complied with all the require- 
ments of law to authorize it to do business in this 
State. No such corporation now doing business in this 
Stateshall do business herein after December 81, 1892, 
without having procured such certificate; but any 
lawful contract previously made by the corporation 
may be performed and enforced within the State sub- 
Sequent to such date. No foreign stock corporation 
doing business in this State, without such certificate, 
Shall maintain any action in this State upon any 
contract made by it in this State until it shall have 
Procured such certificate:” Held, that the effect of 
sueh statute is not to invalidate contracts made in the 
States by foreign corporations doing business there 





without a certificate after December 31, 1892, but only 
to suspend the remedy thereon until such certificate 
has been procured.—CREFELD MILLS Vv. GODDARD, 
U. 8. C. C. (N. Y.), 69 Fed. Rep. 139. 


4. CORPORATIONS—Powers of Officers—Signing Notes. 
—W, a stockholder to a small amount and vice-presi- 
dent of the W Company, which was substantially 
owned and managed by W’s father, executed certain 
notes, in the name of the company, for loans, which he 
represented to be for the company’s use. Neither the 
statutes under which the company was organized nor 
any regulations or by-laws adopted by the stock- 
holders or directors gave the vice-president authority 
to sign notes, and it did not appear that W had ever 
signed any notes for the company, except those in 
question, and others of which they were renewals, but, 
on the contrary, that the notes of the company were 
usually signed by W’s father, the president, and by 
the treasurer. The money received for the notes was 
used, in part, to pay a draft drawn on the company by 
W and accepted by his father, in the name of the com- 
pany, but without the knowledge of the directors, and 
solely for W’s benefit, and, in part, deposited in the 
company’s bank account, but credited to W’s father, to 
replace acheck of the company given to W and charged 
to his father. The remainder of the money was re- 
tained by W: Held, that the W Company was not 
liable upon the notes.—MORRIS v. GRIFFITH & WEDGE 
Co., U. 8. C. C. (Ohio), 69 Fed. Rep. 131. 


5. CRIMINAL PRACTICE—Embezzlement—Indictment. 
—Under Pen. Code, § 967, providing that, in an indict- 
ment for embezzlement of money, the coin, number, 
denomination, or kind thereof need not be alleged, an 
indictment which alleges that defendant embezzled 
“the sum of $12, lawful money of the United States,” 
sufficiently describes the money.—PEOPLE V. COBLER, 
Cal., 41 Pac. Rep. 401. 


6. CRIMINAL PRACTICE — Homicide — Arraignment.— 
Where the record shows that a defendant, regularly 
indicted for a felony, is present in court in person and 
by counsel, announces himself ready for trial, goes to 
trial without objection, and submits to the jury the 
question of guilt, upon a trial regularly conducted, as 
upon a plea of “not guilty,” it is not ground for rever- 
sal, under our statutes, that the record does not 
affirmatively show that the defendant was arraigned, 
or that he pleaded.—STATE V. REDDINGTON, S. Dak., 64 
N. W. Rep. 170. 


7. DEED — Description. — A deed of two lots did not 
mention the State, county, or city in which they were 
located, but described them as lots 3 and 4, and as con- 
taining 10 acres each, in R’s (the grantor’s) subdivision 
of lot 1,103, said subdivision being recorded in a certain 
book and page in the records of 8 county. In the book 
mentioned, at the page stated, was a map indorsed 
**Plan of lots in M valley belonging to R. The forego- 
ing survey of lots is a subdivision of 160 acres situated 
in M valley, and being 1,103 on the official map of 8.’’ 
Lots 3and 4on the map were shown to be 10 acres 
each: Held, that the description in the deed was 
sufficient.—MCCULLOUGH V. OLDS, Cal., 41 Pac. Rep. 
420. 


8. EvIDENCE—Of Repairs to Machine Causing Injury. 
—Plaintiff sued a railway company for injuries caused 
by catching his foot in a guard rail. A statute made it 
obligatory upon the railway company to block its 
guard rails so as to prevent the feet of its employees 
from being caught therein. The defendant claimed 
that a block which would have prevented the injury 
would have been ineonsistent with the safe running of 
trains, and so could not be required: Held, that evi- 
dence that after the accident a sufficient block was 
placed in the guard rail, without endangering trains, 
was admissible to show that such a block could be 
used with safety.—CINCINNATI, H. & D. R. Co. V. 
Van HORNE, U.S.C. C. of App., 69 Fed. Rep. 139. 


9. INSURANCE— Representations — Warranties.—Un- 
der Rev. St. Me. ch. 49, § 20, providing that statements 
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of description in a policy of insurance are representa- 
tions, and that a change in the property insured, or in 
its use or occupation, or a breach of any of the terms 
of the policy by the insured, does not affect the policy 
unless they materially increase the risk, the words 
“constant watch,” occurring in a rider, attached to a 
policy issued in that State on the plant of a brick-man- 
ufacturing company, in the following words: “Steam 
pump, with sufficient hose to cover buildings. Con- 
stant watch,’—constitutes a representation, and not 
a warranty.— KING BRICK-MANUF’G CO. V. PHOENIX 
Ins. Co., Mass., 41 N. E. Rep. 277. 

10. MASTER AND SERVANT— Assumption of Risk.—A 
brakeman injured, while climbing the side ladder of a 
car, by a post near the track, which was one of many 
similar structures equally near the track, and which 
he had passed every day in the course of his two 
years’ employment, will be held to have assumed the 
risk, whether or not he actually knew of the danger. 
—AUSTIN Vv. BOSTON & M. R. Co., Mass.,41 N. E. Rep. 
288. 

11. MASTER AND SERVANT—Negligence of Employer. 
—Where one oiling a machine is injured by its starting 
up by abelt working from the loose pulley to the 
tight pulley, the employer is not liable, though the ac- 
cident could not have happened had there been some- 
thing with which to lock the lever used in shifting the 
belt from the tight pulley to the loose pulley and back 
again, there being no evidence that the !machinery 
was defective or different from that in use elsewhere. 
—ROss V. PEARSON CORDAGE CO., Mass., 41 N. E. Rep. 
284. 

12. MORTGAGE FORECLOSURE.— Section 5159, Comp. 
Laws, providing that ‘‘the purchaser is entitled to re- 
ceive from the tenant in possession the rents ofthe 
property sold,” etc., has no application to sales made 
at a mortgage foreclosure, either by advertisement or 

- by action.—SIEMS V. PIERRE SAv. BANK, S. Dak., 64N. 
W. Rep. 167. 

13. MORTGAGE FORECLOSURE—Sale of Farm En Masse. 
—Assuming, but not deciding, that in foreclosure pro- 
ceedings by advertisment a farm consisting of a quar- 
ter section of land should, under section 5418, Comp. 
Laws, be sold en masse, instead of in 40’s, a sale in the 
latter manner is not, on that account, void, but is an 
irregularity only, to be taken advantage of by some 
interested party who shows himself injured thereby.— 
MIDDLESEX BANKING Co. v. LESTER, S. Dak., 64.N. W. 

ep. 168. 

14, MUNICIPAL CORPORATION — Health Ordinance— 
Validity.—An ordinance prohibiting the establishment 
or conducting of any steam shoddy or carpet-beating 
machine within 100 feet of a church, school-house or 
residence, passed under Const. art. 11, § 11, authoriz- 
ing any city to make and enforce all such police and 
sanitary regulations as are not in conflict with general 

‘laws, is not unreasonable, and does not deprive any 
one of property without due process. — EX PARTE 
LACEY, Cal., 41 Pac. Rep. 411. 


15. MUTUAL BENEFIT SOCIETY—Sick Benefits.—Under 
the provisions of the by-laws of a bencficial society 
that no sick benefits shall be granted to “resicent 
brothers” for more than a week prior to application 
therefor, andan ‘‘absent brother’ claiming benefits 
must senda statement of his case, attested by the 
sachem of atribe near the place where he may be, 
one out of the jurisdiction of the tribe or lodge to 
which he belongs, is an “absent brother,’ without re- 
gard to the place of his legal residence.—WALSH V. 
COSUMNES TRIBE, NO. 14, IMPERIAL ORDER RED MEN, 
Cal., 41 Pac. Rep. 418. 

16. NEGOTIABLE INSTRUMENT—Note—Conditional De- 
livery.—Promissory notes delivered by a person who 
has executed the same, upon the express condition 
that such notes shall not be deemed the notes of the 
party so executingthem, or as delivered, unless they 
are also executed by another person named asa co- 
maker, cannot be enforced by the payee against the 
person so executing them, unless also executed by the 
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other person so named in the condition as a comaker, 
—MCCORMICH HARVESTING MACH. CO. V. FAULKNER, 
8. Dak., 64N. W. Rep. 163. 

17. NEGOTIABLE INSTRUMENT — Note — Execution.— 
Validity of anote made payable to the order of the 
maker, and indorsed by him with proper spelling of 
his name, is not affected by the fact that in signing the 
note the ‘‘s” was omitted from his given name, 
‘‘Josiah.”"—BANK OF LASSEN COUNTY V. SHERER, Cal., 
41 Pac. Rep. 415. 


18. NEGOTIABLE INSTRUMENT—Notes—Want of Con- 
sideration.—Where the payee of notes, executed to 
him without consideration, indorses and transfers 
them to a creditor in payment of an open account, he 
cannot maintain a plea of want of consideration in an 
action onthe notes brought after the account is barred 
by the statute of limitation.—CaRTER V. BOLIN, Tex., 
64 N. W. Rep. 123. 


19. PARTITION OF WATER RIGHTS.—Where a decree in 
partition adjudged that certain parties should have 
the use of the waters of a stream, the source of which 
is on the land of another party, the fact that, after the 
decree was made, the volume of water at the source of 
the stream increased, does not entitle the owner of the 
land to appropriate the increase, there being no eyvi- 
dence of its cause.—GLASSELL V. VERDUGO, Cal., 41 
Pac. Rep. 403. 


20. SALE—Bona Fide Pledgee.—Pub. St.ch. 71, § 1, 
providing that an agent to whom goods are intrusted 
for sale isthe true owner thereof, so far as to render 
valid asale ofthem by him toa bona jide purchaser, 
does not protect a pledgee of goods where the pledgor 
obtained them from the owner by fraudulent repre- 
sentations, and on forged conditional contracts of 
sale.—H. A. PRENTICE CO. Vv. PAGE, Mass., 41N. E. 
Rep. 279. 


21. TAXATION—Taxes—Payment under Protest.—Pol. 
Code, § 3819, as amended by St. 1893, p. 32, providing 
for actions against counties to recover illegal taxes 
paid under protest, does not authorize an action against 
a county for taxes collected by it for the use of a school 
district within the county.—PAacIFIC MutT. LIFE INS. 
Co. v. SAN DIEGO County, Cal., 41 Pac. Rep. 423. 

22. VENDOR AND PURCHASER — Secret Equities.—One 
who loans money to the holder of the legal title of 
real estate, and takes a mortgage upon such real estate 
to secure the same is, to the extent of his claim, a pur- 
chaser of the land, and is entitled to the same protec- 
tion from all secret equities of which he had no notice, 
at the time of taking the mortgage, as any other bona 
jide purchaser.—DOYE v. CAREY, Okla., 41 Pac. Rep. 
432. 

23. WATERS—Irrigation Companies—Negligence.—An 
instruction, in an action for damages from the break- 
ing of an irrigation ditch, that it is incumbenton an 
irrigation company to construct its flumes and ditches 
in such a reasonable and prudent manner that no dam- 
age shall result to the person whose lands are crossed, 
is erroneous, as making it an insurer.—KING V. MILES 
CITY IRRIGATING DITCH Co., Mont., 41 Pac. Rep. 431. 

24. WITNESS—Impeachment.—Where, in replevin for 
goods seized in attachment, the attachment defendant 
testifies that his sale to plaintiff was bona jide, and is 
asked on cross-examination whether he did not state 
to aperson, in defendant’s absenée, that the sale was 
only made to avert a blackmailing suit, and that the 
goods were still his, to which he answers “No,” the 
person named may be asked, for purposes of impeach- 
ment, whether the witness made the statement.— 
JOSEPH V. FURNISH, Oreg., 41 Pac. Rep. 424. 

25. WiTNEss—Impeachment—Declaration of Grantor. 
—On an issue between a grantee and a creditor of the 
grantor as to whether the deed was given as security, 
where the creditor called the grantor, who testified 
that the sale was absolute, it was error to allow aa 
other witness for the creditor to testify that the grantor 
told him he conveyed the land as security.—HYDEY- 
BUCKNER, Cal., 41 Pac. Rep. 416. 
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